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NEWEST PARTNER. 


Clark Boardman Callaghan. You may 
not recognize the name right away. But 
you will recognize the products that have 
been like partners to generations of 
successful practitioners. 

At Clark Boardman Callaghan, we have 
the best of both the proven and the new— 
combining the broad perspective of 
Callaghan treatises, the focused expertise of 
Clark Boardman, and the analytical depth of 
specialty products from Lawyers Cooperative 
Publishing. So now you have an 
unprecedented choice of high quality 
products from the oldest, newest publisher in 
the industry. 

Our commitment to editorial excellence, 

pled with established products and 
@utnots, allows us to give you timely and 
Practical legal intelligence, uniquely 
‘Organized to significantly reduce your 
research time and consistently updated to 
afford you absolute confidence. a 

For example, in Stein on Personal Injury 
Damages, we link text and service enabling - 
you to read a discussion of substantive law in - 


)/the one and immediately tum to the case 


summaries of controlling cases in the other. 
It’s an innovative addition that helps you 
get a lot more fromian important work. And 
it's a prime illustration of how a good parner 
can make a big differeneey. 
From respegted 
like Bloomenthal’s 


practice apart. 

In fact, whatever your expertise, CBC 
products can help you practice it better. And 
when you think about it, that’s the only reason 

a partner in the first place. 
FOr more information about our product 


EVERY YEAR OUR 


SEMINAR PROGRAM GETS 


MORE ADVANCED. 


Most Florida real estate attorneys know about 
The Fund’s high-quality, low-cost seminars. We’ve 
long been the state’s best provider of comprehen- 
sive, continuing legal education. 

However, some lawyers seem to think that our 
seminars cover only very basic subject matter. And 
this just isn’t true. 


Legal Seminars From Basic 
To Breakthrough. 


Each year for the last four, we’ve added a 
new seminar, and most are medium- to high-level. 
Consequently, of the eight 
seminars offered on a regular 
basis throughout the state, four 

are intermediate, and four 
are quite sophisticated. 
Moreover, all seminars 
are updated regularly to 
reflect the changes and trends 
in the industry. 

So even our core seminars 
have something to offer an 
experienced real estate attorney. 

Of course, all Fund seminars 
have been approved by The 

Florida Bar for CLE credit, as 
well as by NALA and NALS. 


Announcing A New Seminar That 
Hits You Where You’re Vulnerable. 


Our newest program is the Claims Avoidance 
Seminar. It addresses the prevention of claims at 
all stages of the real estate transaction, from contract 
through post-closing. Included are such major 
claims areas as forgeries, construction liens, access, 
submerged/sovereignty lands and descriptions. 

This seminar will increase your under- 
standing of what constitutes a valid claim, the 
nature of claims for which the attorney may be 
liable, and methods for avoiding and 


limiting the amounts of claims. 
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We Lower The Cost Of 
Higher Education. 

Fund seminars are con- \\ 
veniently offered in every —_ 
region of the state, at regular 
intervals. They are presented 
by our full-time education 


staff and other Fund Gu 
professionals. 


Fund seminars cost significantly less per 
credit hour than the average cost for other real 
estate law seminars available in the state of Florida. 


The Florida Real Estate Industry 
Has Its Own Training Division. 
It’s Called The Fund. 


The Fund has always been committed to 
helping Florida real estate attorneys stay abreast 
of their profession — through 
a variety of publications and 
periodicals, as well as the 
annual Fund Assembly and the 
year-round schedule of seminars. 
Everything we do is designed 
to help you improve the 
efficiency of your 
practice, broaden 
your knowledge, 
and satisfy your CLE 
and other continu- 
ing education 
requirements. 

For more 
information on the 
educational oppor- 
tunities offered 
by The Fund, 
fill out the coupon below. 

It’s the basic way to get more advanced. 


of Information 
of Service 
of Innovation 


Please fill me in on the educational services of The Fund. 
I am particularly interested in: 
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Incorporating a new company is routine to you...It’s a very special day to your 
clients. Empire makes sure you get the professional look for that special day that 
impresses... 


Each Corporate Kit complies with the new corporation act and features: 


Checklist Instructions Work Sheets 8 Tab Dividers Stock Transfer Ledger 25% Rag Minutes 21 Certificates Padded 
Binder ® Slip Box ® Written Statements to Organize in Lieu of Minutes * Typewriter Spaced ® Buy-Sell Agreements ¢ Indepen- 
dent Contractor Agreement © Employment Agreement ® Stock Subscription Agreement ¢ Indemnification of Officers and 
Directors Plan ¢ Death Benefit Plan ¢ IRC Election 248 Plan ¢ ‘‘S’’ Corporation formerly Sub ‘‘S’’ Plan © Medical Plan © Voting 
Trust Plan * Shareholders Minutes ¢ Directors Minutes * Annual Shareholders Minutes ® Power of Attorney Form ® Special 
Power of Attorney Form ¢ Shareholders Notice of Waiver ® Directors Notice of Waiver ® Officers Notice of Waiver 
* Shareholder Proxy * Application for Sales and Use Tax * Application for Employer ID Number ¢ Pre-printed Envelopes for 
Both Applications ¢ Election by Small Business Corporation (Form 2553) ® State Unemployment Status Application. 
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Through the Looking Glass 
(or Alice, You Won’t Believe It) 

A seven-zero decision of our Supreme 
Court declined to extend interlocutory 
appellate jurisdiction to child custody 
cases brought pursuant to Ch. 39 of the 
Florida Statutes. (Department of H.R.S. 
v. Honeycutt, 17 Fla. L. Weekly S726 
(Fla. Dec. 4, 1992)). It construed Flor- 
ida Rule of Appellate Procedure 
9.130(a)(3)(C)(iii) as limiting interlocu- 
tory appeals to domestic relations cases 
including divorce separation, custody, 
child support, and the like. It also 
refused to rewrite the rule to permit 
the review sought by H.R.S. Raising 
the “floodgates of litigation” argument, 
the court left H.R.S. with common law 
certiorari to correct what it termed 
“egregious” cases. 

We are left with a rather strange 
anomaly: A parent who is facing a 
judge in juvenile dependency proceed- 
ings for child abuse need not fear a 
quick reversal of a favorable decision, 
while the parent who is involved in 
Ch. 61 child custody litigation in which 
there is no abuse allegation can expect 


an appellate review by interlocutory 
appeal. To prevail, the abused child 
must show a departure from the essen- 
tial requirements of law while the 
unabused child merely needs to demon- 
strate error. 

What is almost as strange, is that 
our Supreme Court mandated the crea- 
tion of family divisions within the cir- 
cuit court so to better serve families 
and especially children. Issues of over- 
lapping jurisdiction and conflicting 
rules and procedures were to be ad- 
dressed. Yet here we have differing 
applications of this rule because of fear 
of court overload. Given H.R.S’ grossly 
understaffed legal units, the much- 
feared floodgate is not likely to materi- 
alize. And if it did, what more impor- 
tant cases could there be to flood the 
courts? 


CHARLES EDELSTEIN 
General Master 
Family Division 
11th Judicial Circuit 
Miami 


The general principles which should 
ever control the lawyer in the practice 
of the legal profession are clearly set 
forth in the following oath of admis- 
sion to the Bar, which the lawyer is 
sworn on admission to obey and for 
the willful violation to which disbar- 
ment may be had. 


“| do solemnly swear: 


“| will support the Constitution of 
the United States and the Constitu- 
tion of the State of Florida; 


“| will maintain the respect due to 
courts of justice and judicial officers; 


“| will not counsel or maintain any 
suit or proceedings which shall ap- 
pear to me to be unjust, nor any 
defense except such as | believe to 
be honestly debatable under the law 
of the land; 


“| will employ for the purpose of 


OATH OF ADMISSION TO THE FLORIDA BAR 


maintaining the causes confided to 
me such means only as are consis- 
tent with truth and honor, and will 
never seek to mislead the judge or 
jury by any artifice or false statement 
of fact or law; 


“| will maintain the confidence and 
preserve inviolate the secrets of my 
clients, and will accept no compensa- 
tion in connection with their business 
except from them or with their knowl- 
edge and approval; 


“| will abstain from all offensive 
personality and advance no fact preju- 
dicial to the honor or reputation of a 
party or witness, unless required by 
the justice of the cause with which | 
am charged; 


“| will never reject, from any con- 
sideration personal to myself, the 
cause of the defenseless or op- 
pressed, or delay anyone’s cause for 
lucre or malice. So help me God.” 
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ABACUS LAW Makes Case Processing™ 
as Easy as Word Processing! 

Now it's easy to handle the thousands of day- 
to-day details, notes, schedules and rules 
involved in the practice of law. We call it 
Case Processing™. Push a button and you 
can print Laser Calendars™, generate case 
reports, check conflicts of interest and more! 


Pop-Up ABACUS LAW Anytime 
Have you ever been in the middle of typing a 
document when you want to check an 
address, get a phone number or change an 
appointment? With just a keystroke 
ABACUS LAW magically appears, fulfills your 
command, then disappears so you can resume 
exactly where you left off. You can pop-up 
ABACUS LAW in the middle of ANY program! 


Instant Answers Make Clients Happy 
When a client calls, you'll have immediate 
answers without having to “pull the file”. You 
simply pop-up his screen while on the phone 
and quickly scan the notes and events 
attached to his record. If you installed 
ABACUS LAW today, you could immediately 
begin keeping phone notes this way. Think of 
the time and effort this saves you over your 
existing procedures. 


Court Rules or Your Own Rules 
You can easily modify the rules that come with 
the program to add your own events or 
reminders and create your own rules. A rule 
automatically calendars all related events as 
soon as you input the first event and instantly 
recalculates whenever you change a related 
event. Dates are automatically adjusted for 
holidays and weekends. 


Powerful Case Management 
You'll be amazed at the power of a few 
keystrokes. You can do things like search all 
cases that involved a particular expert or a 
specific issue. You can print mailing labels for 
any person or group (i.e. all defendants in the 
Jones case), and much more! 


A Delight to Use 

ABACUS LAW is so easy to use we guarantee 
you will be able to install and start using it in 
10 minutes or your money back! Simple, 
straightforward input will keep your events 
organized and instantly retrievable by date, 
case or client. The screens have eye-pleasing 
layouts that will have you smiling, not squint- 
ing. With speed inputting, you can type two 
letters and ABACUS LAW fills in the rest— 
great for long matter names. 


ABACUS 
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6725 Mesa Ridge Road Suite 204, San Diego, CA 92121 
Fax: (619) 452-2073 Phone: (619) 452-4245 
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e Personalized Letters and © WordPerfect Compatible ¢ Immediate Answers 

Mailing Labels ¢ Installs Effortlessly e Expert, Friendly Help 


Best Reviews! 
Independent software reviews in bar journals 
and law magazines rate ABACUS LAW excellent 
(reprints available). Or call the ABA Legal 
Tech Resource Center and they'll tell you 
about ABACUS LAW. 


"You be the Judge" 


Money Back Guarantee 
Your satisfaction is unconditionally 
guaranteed. Take up to six full months to 
decide. If you're not 100% satis, 

simply return it for a full refund. 


Unbeatable Price 

ABACUS LAW gives you both calendaring and 
case management in one easy-to-use program 
for only $399. Network versions are only 
$599 for 10 users, $999 for 30 users or 
$1999 for unlimited users. Your satisfaction is 
unconditionally guaranteed or your money 
back. Call toll-free and mention this ad for a 
free bonus gift. 
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Free 800-726-3339 
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n effective and independ- 
ent judicial system, the 
third and co-equal branch 
of government, is abso- 
lutely necessary to the success of 
American democracy. Consequently, 
judges and lawyers as officers of the 
court must perform their duties with 
a unity of purpose which is to achieve 
justice through due process. And at a 
time in our history when individual 
rights have been expanded, innumer- 
able laws have been passed, unprece- 
dented numbers of cases are being 
heard, balanced and full funding of the 
justice system is still only an ideal, the 
challenges to the justice system come 
in many forms. 

In Florida, the bench and the Bar 
are determined to explore the problems, 
face the challenges, conquer the diffi- 
culties, and provide justice for all with 
honesty, integrity, and firmness. And 
a blueprint for reform is contained in 
the recently released report of the 
Bench/Bar Commission which was cre- 
ated by the Supreme Court of Florida 
and The Florida Bar. 

The commission numbered 36 mem- 
bers, chaired by former Supreme Court 
Chief Justice Alan C. Sundberg, with 
Supreme Court Justice Gerald Kogan 
serving as vice-chair. Half the commis- 
sion’s members were judges and half 
were attorneys. The judges represented 
district, county, circuit, federal courts, 
and the Supreme Court of Florida. 
Lawyers included a public defender, a 
state attorney, two former Florida Bar 
presidents, a state senator, a state 
representative, and others in private 
practice, both criminal and civil. The 
widest variety of experience and per- 
spective was brought to the commis- 
sion’s monthly meetings which 
extended over a two-year period. 

The commission held a retreat with 
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Our Legal System Has Problems — 
Bench/Bar Commission Recommends Solutions 


by Alan T. Dimond > 


the Board of Governors, listened to 
experts, the general public, judges, 
lawyers, judicial candidates, and law 
school deans. The commission listened 
to members and staff of the Tax and 
Budget Reform Commission, Board of 
Bar Examiners, judicial nominating 
commissions, Judicial Qualifications 
Commission, state courts administra- 
tor, and others. Commissioners read 
a great deal of literature. They worked, 
deliberated, discussed, argued, con- 
sulted, and collaborated until pains- 
takingly a series of recommendations 
were fashioned that would improve the 
performance of judges, improve the 
administration of the judicial system, 
and improve the performance of law- 
yers. 

In regard to judicial performance, 
the commission recommends that the 
performance of trial judges be meas- 
ured and reviewed during their term 
in office at least once every two years 
through a variety of methods coordi- 
nated by a peer review committee. Also 


in evaluating judges, the commission 
recommends conducting a pilot pro- 
gram to study and decide whether 
state and district commissions on judi- 
cial performance should be created to 
evaluate the performance of judges, 
recommend retention or re-election, and 
provide the voting public with mean- 
ingful information. 

The commission also made some sug- 
gestions on improving the effectiveness 
of the Judicial Qualifications Commis- 
sion and the efficacy of the judicial 
nominating commissions. All-in-all, 19 
recommendations were made to im- 
prove the performance of the judiciary. 

As to the judicial system and its 
administration, the commission made 
another 24 recommendations. The com- 
mission recommends that a judicial 
impact statement be included for every 
proposed law. Bench/Bar committees 
should be set up in every circuit. Im- 
proved indigent criminal defendant 
services should be established with 
maximum caseload standards for pub- 
lic defenders set to avoid a constitu- 
tional crisis. The commission recom- 
mends extensive amendment and 
revision of the procedures employed 
by the Board of Bar Examiners. 

The commissioners recommend prac- 
tical skills training for new lawyers of 
The Florida Bar. They suggest a pro- 
gram which focuses on skills enhance- 
ment to assist lawyers whose skills are 
wanting. And they suggest an admis- 
sion requirement should be established 
for practice before state trial and ap- 
pellate courts similar to those required 
by the federal courts. 

The commission also recommends 
that the skills training could be re- 
ceived in approved law school courses 
or in Bar-sponsored or Bar-approved 
training programs. The proposed man- 
dated training, which would be satisfied 
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Murder Mercy 
Euthanasia 


Stanley M. Rosenblatt 


Author of Trial Lawyer and Malpractice and Other Malfeasances 
Former host of two highly acclaimed PBS Programs— 
Within the Law and Israeli Diary 


“Among the plethora of euthanasia trials in recent American 
history, that of Dr. Rosier is the most fascinating and significant. 
This book is a brilliant and accurate analysis of a murky area of 


the law. A story which had to be told!” 


— Derek Humphry, founder of the Hemlock Society and 
author of Final Exit 


“Murder of Mercy reveals a full cast of complex characters and 
is replete with liars, cheats, racists, and callous hatred. Stanley 
Rosenblatt—who defended Dr. Peter Rosier against first 
degree murder charges—performs a convincing act of daring 
legal bravado developing strategy literally on his feet. . . .” 


— Magazine of the National Hemlock Society 


“Murder of Mercy is a powerful, compelling work—a beautiful job. Let me warn you in advance, don’t start this book 
unless you have the time to finish it for you won’t be able to put it down.” 
— Murray Sams, Jr., Miami, Florida 


“Murder of Mercy is a poignant insight into a trial lawyer’s heart. It should be required reading for trial lawyers who may 
have forgotten who they are.” 


— Sheldon J. Schlesinger, Ft. Lauderdale, Florida 


“This is the best book about a murder trial I have ever read. Murder of Mercy brings to life in graphic, spellbinding detail 
a subject of vast importance.” 


— Arno Kutner, Miami, Florida 


“A very current and controversial topic laid out by Dr. Rosier’s lawyer in the most provocative, intriguing and 
entertaining way. It is really worth your while!” 


— Melvin M. Belli, San Francisco 


“TI enjoyed Murder of Mercy enormously.” 
— J.B. Spence, Miami, Florida 


352 pages - Cloth $24.95 


At better bookstores or order toll free (800)421-0351 (24 Hours) 


@) PROMETHEUS BOOKS @) 


59 John Glenn Drive « Buffalo, New York 14228-2197 
Please send copies of Murder of Mercy at $24.95 each 


(Add $3.50 p&h for first book, $1.75 for each additional book - $12.00 Maximum. NY State residents add sales tax) 
Order total Q) Payment enclosed (or) charge to UO) Visa UO Mastercard 


Exp / Name Tel. # 
City State Zip 


: 
Address 


within one-year after admission, would 
include instruction on drafting instru- 
ments, client counseling and negotia- 
tions, law office management, funda- 
mentals of handling a trial, fundamen- 
tals of handling an appeal and judicial 
systems, including requirements of lo- 
cal rules and administrative orders. 

A compulsory diversionary skills en- 
hancement program should be created, 
according to the commission, as an 
alternative to the punitive options ex- 
isting under the current grievance 
procedures. 


As president of The Florida Bar and 
formally one of the recipients of the 
report, I plan to appoint an implemen- 
tation committee. Among other things, 
this committee will take the appropri- 
ate recommendations and present them 
to the Board of Governors for debate 
and possible approval. Of course, the 
board will evaluate each recommenda- 
tion including its budgetary impact (if 
any) and consider the benefits to law- 
yers, to the legal system in general, 
and to consumers. 

The Bench/Bar Commission has lit- 
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The Bench/ Bar 
Commission has 
literally spent 
hundreds of hours 
as a group 
thrashing out 
solutions to myriad 
problems that 
plague the 
relationships 
between lawyers 
and judges. I thank 
them on behalf of 
the legal profession 
in Florida 


erally spent hundreds of hours as a 
group thrashing out solutions to myriad 
problems that plague the relationships 
between lawyers and judges. I thank 
them on behalf of the legal profession 
in Florida for their indefatigable efforts 
and their excellent work product. I also 
thank one of my predecessors, James 
Fox Miller (Florida Bar president 1990- 
91), who had the wisdom and foresight 
to seek the creation of the commission 
by the Supreme Court of Florida and 
The Florida Bar. 

I predict that over the next year or 
two, many of the ideas presented as 
recommendations will result in changes 
in the way justice is administered in 
Florida. We will see the commission’s 
work become reality. No, this report 
will not gather dust on a shelf. Rather, 
it responds specifically to serious 
problems in our legal system and its 
recommendations are entitled to great 
respect. 

Now that the commission has done 
its work, we as an organized state bar 
must do ours. 9 
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t the end of this month 
The Florida Bar will bring 
reporters, editors, and me- 
dia lawyers together in 
Miami for the 19th Annual Media-Law 
Conference. The focus of this year’s 
general session roundtable promises 
to raise some interesting questions as 
experts from the press, government, 
and the legal profession discuss the 
news coverage of Hurricane Andrew 
and its aftermath. 

“Media Law Disaster in a Hurri- 
cane’s Wake—How the Largest Natu- 
ral Disaster in U.S. History Challenged 
and Will Change the Rights of Florida 
Journalists” is the title of the February 
27 meeting, which will be held at the 
Hyatt Regency in downtown Miami. 
In addition to the Socratic roundtable 
on the unique public access issues 
raised in Andrew’s wake, the confer- 
ence will feature workshops con- 
centrating on areas of perennial inter- 
est to news organizations and the 
lawyers who represent them. Work- 
shops will include: 

* Defamation: From Reporting to Ver- 
dict. The program will cover the “red 
flags” of defamation editors and their 
counsel should consider, and take the 
audience through a defamation trial. 
Led by George K. Rahdert and Patricia 
F. Anderson, the panel also will discuss 
covering a defamation trial from the 
editor’s perspective. 

¢ Practical Legal Problems and Solu- 
tions in Gaining Access to Courts, Pub- 
lic Records and Public Meetings. This 
panel, moderated by Sanford Bohrer 
and Susan Aprill, will focus on public 
access to governmental information, 
looking specifically at problems brought 
about by increased use of computers for 
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EXECUTIVE DIRECTIONS 


Plan Now To Attend 
Media-Law Conference 


by John F. Harkness, Jr. 


information storage and retrieval. 

¢ Invasion of Privacy and Related 
Torts. Led by Richard J. Ovelman, this 
panel discussion will sweep broadly 
across all of the major privacy issues 
facing newsgatherers and media law- 
yers today. The group will discuss 
access to judicial records and the new 
open government constitutional amend- 
ment. 

¢ The Influence of Tabloids on What 
You Read. This panel, led by Florence 
Snyder Rivas and featuring two editors 
from the Weekly World News, will ex- 
plore how competition with sensational 
publications has affected the coverage 
and presentation of news in traditional 
newspapers and broadcast reports. Prom- 
ising to be a lively discussion, the 
panel’s topic is subtitled, “Maybe Your 
Editor Is a Space Alien.” 

¢ The Judiciary and the Media. This 
panel will be led by Samuel A. Terilli, 
Jr., and feature judges William Ho- 
eveler of the Southern District, Alan 


R. Schwartz of the Third DCA, and 
Philip Bloom of the 11th Circuit, and 
will explore whether the media is doing 
a good job of covering our courts. Also 
on the program are discussions of 
whether media interests are too quick 
to litigate and coverage of judicial 
campaigns. 

Rounding out the workshops will be 
a discussion of protections afforded 
reporters and their sources following 
the U.S. Supreme Court’s decision in 
the case of the Stuart News reporter 
jailed for contempt after refusing to 
divulge a source of confidential infor- 
mation. The panel will be moderated 
by Bruce Sanford and will feature 
Thomas E. Weber, Jr., editor and presi- 
dent of the Stuart News. 

Some changes have been made to the 
format of the workshops this year, with 
more time set aside for audience par- 
ticipation and questioning. While I am 
not a media lawyer, I believe the Media 
and Communications Law Committee 
has done a great job of planning thor- 
ough discussions of the hottest topics 
in the field today. Special thanks are 
due committee Chair Paul Newnum of 
Orlando, as well as the committee’s 
vice-chairs, Carol LoCicero of Tampa 
and Dana McElroy of Miami. 

The Media-Law Conference offers Bar 
members an outstanding opportunity 
to earn six hours of CLE credit, net- 
work with top media lawyers, report- 
ers, and editors, and get caught up on 
the latest issues in First Amendment 
and related areas of the law. 

For more information or a registra- 
tion packet, look in the Bar News or 
contact Karen Corbin of our public 
information staff at the Bar Center, 
telephone (904) 561-5600. 0 
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Comparative Fault 
Florida: 


Apportionment of Damages Among Absent Parties and/or 
Former Parties, Offset, Collateral Sources, and Contribution 


wo conflicting district courts 

of appeal interpretations of 

a crucial portion of the Tort 

Reform Act of 1986, which 
partially abolishes joint and several 
liability in Florida, have created seri- 
ous confusion regarding the question 
of whether absent parties, including 
those who have never been joined and 
those who have settled prior to the 
conclusion of a trial, may be listed on 
the verdict form and considered by the 
jury in its apportionment of compara- 
tive fault. If such absent parties are 
listed on the verdict form, then may 
the judgment against any party be 
limited to its own share of fault even 
though a statute of limitations, or some 
form of immunity, may wholly prevent 
the injured plaintiff from recovering 
against an absent party? Should the 
liability of those defendants who settle 
before trial, and thus do not participate 
in the trial, nevertheless be appor- 
tioned by the jury? Does the partial 
abolition of joint and several liability 
extend even to such special situations 


by Helen Ann Hauser 


as wrongful death cases, or cases in- 
volving sovereign immunity? 

These and other questions about 
comparative fault remain open simply 
because the legislature did not address 
them and the courts have not yet 
resolved them. Significant related 
questions concern the effect of the 
legislature’s partial abolition of joint 
and several liability upon a defendant’s 
rights to claim contribution, offset, or 
reduction of the award by collateral 
sources. 


The Tort Reform Act of 1986 
During the year 1986, advocates of 
sweeping tort reform became increas- 
ingly vocal, due to the perceived “insur- 
ance crisis” which rendered all types 
of liability insurance either significantly 
more expensive or, at times, unavail- 
able. A total of 44 states adopted some 
sort of tort reform legislation in 1986 
and 1987.1! However, there does not 
seem to be uniformity in the various 
states’ approaches. Each state legisla- 
ture had to balance two conflicting 
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goals: the desire to fully compensate 
innocent plaintiffs, and the avoidance 
of injustice to defendants who are 
forced to pay significantly more than 
their actual fault would justify. 

In Florida, after significant debate, 
the latter principle prevailed. “In the 
end, because there was little empirical 
data available, the legislature was 
forced to accept the commonsense ar- 
gument that if deep-pocket defendants, 
primarily corporations, are indeed re- 
quired to pay more than their propor- 
tionate share of damages, this will 
adversely affect the liability insurance 
market because generally the deep 
pocket’s insurer ends up footing the 
bill. This likelihood was the overriding 
concern of the legislature in modifying 
the doctrine of joint and several liabil- 
ity.” Section 768.81 of the Florida 
Statutes, first adopted in 1986, there- 
fore provides, in pertinent part: 


Apportionment of damages.—In cases to 
which this section applies, the court shall 
enter judgment against each party liable 
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on the basis of such party’s percentage of 
fault and not on the basis of the doctrine of 
joint and several liability; provided that 
with respect to any party whose percentage 
of fault equals or exceeds that of a particu- 
lar claimant, the court shall enter judgment 
with respect to economic damages against 
that party on the basis of the doctrine of 
joint and several liability. 


The statute is applicable in “negli- 
gence cases,” which are defined rather 
generously in subsection 768.81(4).3 
For cases in which the total damages 
do not exceed $25,000, there was no 
real change in prior Florida law on 
joint and several liability. For cases 
with larger damages, the legislature 
partially protected the innocent in- 
jured plaintiff by providing that if a 
defendant is equally liable with the 
plaintiff or more at fault than the 
plaintiff, all economic damages will be 
joint and several. Thus, any defendant 
in this “over-$25,000” category who is 
more at fault than the plaintiff may 
still be liable for all of the real mone- 
tary losses, and the blameless plaintiff 
may therefore recover “hard” losses 
from any such defendant who is sol- 
vent. A plaintiff who is not blameless 
will not fare quite so well; defendants 
who are less at fault than the plaintiff 
will have the economic losses appor- 
tioned. The noneconomic losses will 
always be apportioned according to 
fault for each defendant, regardless of 
whether the defendant is more or less 
at fault than the plaintiff. Thus, the 
court must determine whether the to- 
tal damages exceed $25,000 and if so, 
whether the particular defendant is 
more or less at fault than the plaintiff, 
in order to know whether the two 
classes of damages are to be appor- 
tioned by comparative fault. In order 
to facilitate the apportionment, other 
portions of the statute require an item- 
ized verdict form which clearly sepa- 
rates economic from noneconomic dam- 
ages. See F.S. §768.77. 


The Messmer Decision 
Unfortunately, the legislature did 
not specify whether the determination 
of comparative fault should take into 
account the actions of other persons 
not parties to the action, or parties who 
were originally named but have settled 
before trial. The first Florida appellate 
case to deal with either of these 
questions was Messmer v. Teacher’s 
Insurance Co., 588 So. 2d 610 (Fla. 5th 


DCA 1991). That case arose from an 
insurance arbitration wherein fault for 
an auto accident had already been 
determined. The injured claimant had 
been a passenger in a car driven by her 
husband. The arbitrators determined 
that the claimant’s husband was 80 
percent at fault in causing the acci- 
dent, and the other driver was 20 
percent responsible. Neither the hus- 
band nor his estate were parties. 

The question in Messmer was 
whether the other driver’s insurer* 
could have its liability for noneconomic 
damages limited to the 20 percent fault 
of its own insured. The Fifth District 
interpreted F.S. §768.81(3) to mean 
that the liability of the insured driver 
for noneconomic damages was properly 
limited to the percentage of total fault 
in the accident, even though the other 
tortfeasor was immune from suit. The 
appellate court believed that by enact- 
ing this statute, our legislature had 
adopted the rule of “pure” comparative 
fault for the noneconomic damages, so 
that a party could not be adjudged 
liable for more than its actual share of 
fault. The opinion cites only Florida 
law. However, the courts of Kansas 
have interpreted a statute similar to 
Florida’s as meaning that the negli- 
gence of other entities over whom 
jurisdiction is not obtained is neverthe- 
less considered in apportioning com- 
parative fault. Brown v. Keill, 224 
Kan. 195, 580 P. 2d 867 (Kan. 1978);5 
accord, Devone v. Newlin, 126 F.R.D. 
68 (D. Kansas 1989). 

If Messmer is correct in its interpre- 
tation of the statute, any defendant 
who has a viable basis for placing fault 
upon nonparties may, indeed must, 
propose a verdict form which allows 
the jury to consider the fault of the 
nonparties, and then must attempt to 
show the fault of the nonparties 
through the introduction of trial evi- 
dence. If nonparties who are truly 
culpable are not listed on the verdict 
form, the jury will be obliged to distrib- 
ute 100 percent of the fault among 
those parties who are before it, a result 
which may be far from the actual 
percentages. For example, if the par- 
ties mainly responsible for an injury 
are not before the court, a plaintiff is 
one percent at fault and the remaining 
defendant nine percent at fault, the 
ratio between plaintiff and defendant 
is one to nine; the defendant would be 
assessed 90 percent of the damages, far 
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from what the legislature apparently 
intended. Furthermore, as will be dis- 
cussed, the defendant wrongly made 
to pay 90 percent may not be able to 
obtain contribution from the nonpar- 
ties. 


The Fabre Decision 

Following enactment of the Tort Re- 
form Act of 1986, certain defendants 
began requesting the inclusion of non- 
parties on verdict forms. Such a verdict 
form was used in Fabre v. Marin, 597 
So. 2d 883 (Fla. 3d DCA 1992). The 
plaintiff, Mrs. Marin, was a passenger 
injured in an auto driven by her hus- 
band. The jury determined that Mrs. 
Marin was not negligent. Her husband, 
originally a plaintiff but removed from 
the case by voluntary dismissal, was 
50 percent at fault and Mrs. Fabre (the 
other driver) was 50 percent at fault. 
Following this verdict and entry of 
judgment in favor of the claimant for 
her total damages, there was a motion 
for new trial and for remittitur, on the 
basis that Mrs. Fabre could not be 
made to pay more than 50 percent of 
the total, according to the language of 


F.S. §768.81(3).§ 

The Third District Court of Appeal 
found the statute ambiguous, but dis- 
agreed with the Fifth District’s inter- 
pretation, stating: “We do not agree 
that the legislature’s intent in promul- 
gating this subsection was to deprive 
a fault-free innocent plaintiff of recov- 
ery.” The court continued: “The first 
clause of subsection three, for entry of 
judgment against liable parties, does 
not refer to ‘claimants’ and is not to be 
construed as contemplating a reduc- 
tion in a claimant’s recovery by the 
percentage of liability assigned to indi- 
viduals who are not defendants in the 
lawsuit.” 

Whereas the Fifth District had 
thought the use of the word “party” in 
the statute (“the court shall enter 
judgment against each party liable on 
the basis of such party’s percentage of 
fault”) consistent with a consideration 
of the fault of all responsible entities, 
the Third District considered that the 
choice of the word “party” indicated the 
legislature’s intention that only parties 
to the action should be included in the 
apportionment of fault. The appellant 
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sought certiorari in the Florida Su- 
preme Court due to the direct conflict 
with Messmer. Certiorari jurisdiction 
was accepted, and oral argument is 
presently scheduled for April 5, 1993 
(Fabre v. Marin, docket nos. 79,869 
and 79,870). 


Attribution, Offset, Collateral 
Sources and Contribution 

Even a prompt decision by the Flor- 
ida Supreme Court, if forthcoming, will 
leave practitioners without guidance 
in many aspects of comparative-fault 
litigation. Neither Messmer nor Fabre 
addresses the situation in which a 
plaintiff is partially at fault. Nor does 
either case specifically discuss the pro- 
priety of having all parties potentially 
responsible named upon the verdict 
form—both deal only with judgments. 
Neither case deals with the attribution 
of fault to entities which were in fact 
“parties” to the litigation but have 
settled with the plaintiff before trial. 
Neither case addresses the problems 
of offset and collateral source reduc- 
tions, or those of contribution, in the 
context of comparative fault. Thus, in 
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resolving the conflict between the two 
appellate decisions, the Florida Su- 
preme Court is unlikely to reach these 
questions. 

Even if the legislature intended fault 
to be apportioned only among parties 
to the action, as the Fabre decision 
holds (in direct contradiction to Mess- 
mer), there is nevertheless no guidance 
regarding former defendants who have 
settled. It can certainly be argued that 
such defendants are “parties” even 
under the definition used in Fabre. 
Particularly if there are defendants 
who settle and the plaintiff in the case 
proves to be partially at fault himself, 
Fabre’s concern for an innocent injured 
plaintiff might not apply. North Da- 
kota has interpreted its statutes in 
favor of the remaining defendant in 
this situation, holding that when one 
defendant tortfeasor has settled and 
been released by the plaintiff, the 
remaining defendant is entitled to have 
the jury determine the percentages of 
fault, and to have damages assessed 
according to the relative percentages. 
Bartels v. City of Williston, 276 N.W. 


2d 113 (N. Dak. 1979).7 

Under Florida law, a defendant is 
entitled to have any judgment against 
him or her reduced by the amounts 
already paid to the plaintiff by other 
parties liable to the same plaintiff for 
the same injury, pursuant to FS. 
§768.041. This “offset” statute reme- 
dies some of the inequities that result 
when a defendant settles and obtains 
a release, so that the codefendants 
cannot obtain contribution from him 
or her. It also, of course, prevents 
double recovery by the plaintiff. How- 
ever, the legislature has not dealt with 
the interrelation of offset and compara- 
tive fault. Under the Uniform Com- 
parative Fault Act proposed by the 
National Conference of Commissioners 
on Uniform State Laws, 12 U.L.A. 
(Supp. 1984), when one party has been 
released, the claim of a plaintiff is 
reduced by “the amount of the released 
person’s equitable share of the obliga- 
tion,’ rather than the dollar amount 
of the payment (Uniform Comparative 
Fault Act, §6). However, since Florida 
did not adopt the uniform act, and did 
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not modify F.S. §768.041 when it 
adopted comparative fault, plaintiffs’ 
recoveries in Florida apparently must 
be reduced by the actual dollar amount 
in some way. If a jury has considered 
all potential wrongdoers, evaluated to- 
tal damages, and apportioned liability, 
should the offset come out of the total 
verdict, or should it be applied first 
against the shares of those who have 
settled? 

Prior to Florida’s adoption of com- 
parative fault, of course, the offset 
simply came “off the top” because there 
was joint and several liability of all 
defendants for all types of damages. 
Since a modicum of joint and several 
liability has survived, it seems safe to 
advocate that the court should first 
apply the settlement amount in toto 
against damages for which the payor 
is jointly and severally liable with the 
remaining defendants, which would 
consist of all damages in a case when 
damages were under $25,000, or purely 
economic damages in a case over 
$25,000 if the plaintiffs are less at fault 
than the defendant. 

If the settling defendants have paid 
the defendants enough in settlement 
to cover not only the joint and several 
liability (if any), but also some of the 
noneconomic damages, the settlement 
funds must be apportioned somehow. 
If the fault has been apportioned among 
those who settled as well as those who 
did not, the equitable solution should 
be that any excess above amounts 
subject to joint and several liability 
should be applied against the shares 
apportioned to the settling tortfeasors. 
If the amounts paid by the settling 
parties do not exceed the joint portion 
of the liability plus their shares of the 
apportioned damages, each remaining 
defendant should be assessed a full 
share of the apportioned damages—but 
only that defendant’s share, and not 
any portion remaining unpaid by the 
party who has settled. 

“If a settlor’s payment is less than 
his adjudicated proportion of damages, 
the plaintiff must bear the burden of 
his own bad bargain.” But if an excess 
remains after payment of each settling 
party’s share of the apportioned dam- 
ages (i.e., the plaintiff has made a 
“good bargain”), the remaining dollars 
should be used to reduce the liability 
of the remaining defendants. In this 
way, the plaintiffs cannot ever receive 
double recovery, but remaining defen- 
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dants generally would not unfairly 
benefit from sums paid by other parties 
to compensate for their own fault. 

Each defendant is also entitled to 
have the court reduce any judgment 
by the amounts of collateral source 
payments to the plaintiffs, pursuant 
to F.S. §768.76, at least insofar as such 
payments are not tied to subrogation 
rights. If this type of reduction, such 
as a health insurance payment, is not 
attributable to any particular defen- 
dant, it should simply come “off the 
top” of the damages otherwise payable. 
The collateral source reduction should 
be made first, before application of any 
offset, since the percentages of liability 
to which an offset is applied will there- 
after be effective against smaller sums, 
meaning that the offset can probably 
be more fairly distributed. 

If it is ultimately determined that 
fault can be apportioned only among 
parties who are before the court at the 
time of trial, then, of course, the liabil- 
ity of the settling codefendants is not 
to be considered by the jury and is not 
apportioned against them. In that 
event, any offset amount as well as any 


collateral-source payments should sim- 
ply be applied against the total judg- 
ment awarded to the plaintiffs. 
Finally, the legislature failed to ad- 
dress the interrelation of comparative 
fault with the tortfeasors’ rights of 
contribution. Currently, the right of 
contribution pertains only to injuries 
for which parties are jointly and sever- 
ally liable to the same injured plaintiff. 
See F.S. §768.31. If, however, a culpa- 
ble party is for some reason not made 
a defendant in the liability case, and 
there is an adjudication that some 
second party is liable to the plaintiff 
for a definite percentage of the fault 
(i.e., the liability to the plaintiff is 
several and not joint), there may not 
be a right of contribution between the 
first and second parties. Complicating 
the problem is the unknown res judi- 
cata or collateral estoppel effect that 
such a percentage judgment would 
have upon either the party who partici- 
pated in the original case wherein 
percentages were allocated, or the party 
who did not participate but neverthe- 
less may be deemed to have accepted 
benefits from the prior adjudication in 
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achieving reduction of the party’s own 
liability. 

The proposed Uniform Comparative 
Fault Act takes the approach of pre- 
serving joint and several liability, but 
requiring apportionment of fault within 
a single proceeding. Each party ad- 
judged liable then has contribution 
rights against the others, up to the 
correct percentages. The Uniform Con- 
tribution Among Tortfeasors Act would 
simply be replaced by the contribution 
provisions of the Uniform Comparative 
Fault Act, if enacted. In such a scheme, 
the defendants have an incentive for 
joining all possibly liable parties even 
if the plaintiff has not sued them, since 
the joinder will both spread out the 
fault and establish possible sources of 
contribution. The Uniform Compara- 
tive Fault Act also makes provision for 
apportioning the share of a tortfeasor 
who proves to be insolvent or uncollect- 
ible among the remaining parties, in- 
cluding the injured plaintiff. 

Florida, however, having explicitly 
eliminated joint and several liability 
in certain circumstances, provided no 
unified scheme for dealing with the 
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problems of contribution or with the 
insolvent tortfeasor. The Florida ver- 
sion of the Uniform Contribution 
Among Tortfeasors Act, F.S. §768.31, 
by its terms applies only to joint and 
several liabilities. It certainly seems 
that a tortfeasor who does not partici- 
pate in a proceeding wherein the jury 
allocates fault to him or her should not 
thereafter be bound by such an adjudi- 
cation. However, the party who did 
participate (and probably got the bene- 
fit of some reduction of fault) might be 
bound by the percentage and by a 
judgment that the party is not jointly, 
but only severally liable, so that the 
party could not seek contribution from 
the absent tortfeasor. Thus, if the jury 
adjudication which includes absent par- 
ties is unfair, it might not be possible 
for the party who participated to chal- 
lenge it, even against a nonparticipant. 
On the other hand, if juries are not 
permitted to allocate fault to absent 
parties, but there is more than one 
defendant in the action and a clear 
percentage of fault is allocated to each 
litigant (i.e., there is no joint and 
several liability for those who partici- 
pate in the litigation), should there be 
a right of contribution from the absent 
party who might, indeed, be the most 
culpable of all? Finally, should a set- 
tling party who has overpaid (that is, 
has paid more than the party’s percent- 
age share as later determined by the 
jury in the party’s absence) be entitled 
to reimbursement from other parties? 
Under current law, such reimburse- 
ment is only available if the payor’s 
settlement has fully extinguished the 
liability of another party. F.S. 
§768.31(d). 


Introduction of Evidence 

In order to effect an apportionment 
of fault to absent parties, assuming 
such a procedure is ultimately ap- 
proved (i.e., Messmer prevails over 
Fabre), a defendant quite obviously 
must prove that absent parties are 
responsible for any injuries which the 
plaintiffs may have suffered. Such evi- 
dence as to nonparties should always 
be admissible, subject to relevance con- 
siderations. It is simply the classic 
“empty chair” defense. Regarding per- 
sons or entities that have formerly 
been parties and have settled with the 
plaintiff, evidence against them may 
be adduced so long as the jury is not 
told that they were once parties or that 
they have settled, such information 
being specifically prohibited by F-.S. 
§768.041(3). If the statute is not vio- 
lated, evidence and argument of this 
type is entirely permissible. Black v. 
Montgomery Elevator Co., 581 So. 2d 
624 (Fla. 5th DCA 1991). 


Conclusion 

In future legislative sessions, many 
of these questions will have to be 
ironed out. However, the legislature 
will probably wait until cases present- 
ing such issues work their way through 
the appellate system and, if the results 
are not those desired by the legisla- 
ture, take action thereafter. As dis- 
cussed, a Florida Supreme Court deci- 
sion resolving the conflict between Mess- 
mer and Fabre will probably address 
only a few of practitioners’ concerns in 
the area of comparative fault. In the 
interim, a defense attorney should prob- 
ably ask for a multi-party verdict form 
in each case wherein absent parties 
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may be liable together with his or her 
client. If the request is granted, there 
will be a significant opportunity to 
reduce the judgment against the party 
defendant. If the request is not granted, 
there may be a very interesting appeal. 
Defense counsel should also consider 
joining, by third-party actions, all other 
tortfeasors who may be amenable to 
suit but were not joined by the plaintiff 
in the original complaint. 

A plaintiff's attorney should, through 
investigation and discovery, take care 
to identify all potential defendants. 
Interrogatories to known defendants 
should be specifically drafted so as to 
require those defendants to identify 
any and all possible joint tortfeasors, 
and if necessary, the original pleadings 
should be amended to include new 
parties as early in the proceedings as 
feasible. If the comparative fault of 
joint tortfeasors has not been pled as 
an affirmative defense, the plaintiff 
should object to any argument or evi- 
dence to that effect which a defendant 
seeks to introduce at trial. Plaintiff's 
counsel should also be diligent in as- 
suring that sufficient competent evi- 
dence of some nonparty’s fault has 
been presented at trial, before such 
fault is argued to the jury and the jury 
is requested to apportion fault, keeping 
in mind that the defendants must bear 
the burden of proving comparative fault 
as an affirmative defense. The plain- 
tiff’s counsel must, of course, object to 
the use of any verdict form which 
includes nonparties in the apportion- 
ment of fault, in order to preserve the 
issue for appellate review. 0 
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(Winter 1988). 

2 Font, et al., Florida’s Tort Reform: Re- 
sponse to a Persistent Problem, 14 Fa. Sr. 
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cuss whether the party only 20 percent at 
fault can have the economic damages (which 
in that case exceeded the $25,000 threshold) 
apportioned. The economic damages in Mess- 
mer had been paid in full prior to the 
appeal. 

™NDCC § 9-10-07, as cited in Bartels v. 
City of Williston, 176 N.W. 2d 113 (N. Dak. 
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he Florida apportionment 
statute has finally received 
a welcomed facelift. The re- 
vised apportionment statute 
became effective October 1, 1992. Until 
its recent revision, the statute remained 
basically unaltered since 1963. The 
revised statute: 1) specifies that lan- 
guage must be inserted in the will if 
the executor is looking to the trustee 
of the decedent’s revocable trust to pay 
the estate taxes; 2) sets forth a more 
stringent standard to direct against 
statutory apportionments; 3) imposes 
upon the residuary portion of a trust 
the taxes on specific distributions; and 
4) provides that federal law in certain 
cases preempts the Florida apportion- 
ment statute. 


The Will Controls 

In Guidry v. Pinellas Central Bank 
and Trust Co., 310 So. 2d 386 (Fla. 2d 
DCA 1975), the decedent’s revocable 
trust provided that the executor could 
call upon the trustee to pay the estate 
taxes even though the probate estate 
was sufficient to pay the tax. The 
executor called upon the trustee to do 
so, but the trustee refused, presumably 
because the amount requested would 
have exhausted the trust assets. The 
decedent’s will was silent as to appor- 
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tionment of estate taxes. The court 
held that the tax apportionment direc- 
tion in the trust agreement could not 
direct the apportionment of tax on the 
decedent’s probate estate because the 
Florida apportionment statute says only 
the will can speak to the apportion- 
ment of tax attributable to the probate 
estate. 

The Guidry decision was followed in 
Yoakley v. Raese, 448 So. 2d 632 (Fla. 
4th DCA 1984). The decedent’s trust 
provided that the trustee was to pay 
to the decedent’s executor such amount 
of the estate taxes as was requested. 
The decedent’s will, on the other hand, 
directed that all estate taxes “with 
respect to any property that may be 
included in my gross estate under the 
provisions of any tax law, whether or 
not passing under this Will . . . shall 
be paid out of my residuary estate.” 
(Id. at 634.) The trial court ordered the 
trustee to make payment from the 
trust property, but the Fourth District 
Court of Appeal reversed and held the 
will controls and directed estate taxes 
be paid from the probate estate. 

While implicit in both decisions, nei- 
ther case specifically held that the will 
can direct that the estate taxes 
attributable to the probate estate could 
be charged to the decedent’s revocable 


trust. 

The recent statutory amendment 
makes explicit the implicit assumption 
that the will can direct that estate 
taxes be paid by the decedent’s revoca- 
ble trust, provided a contrary direction 
is not contained in the trust agree- 
ment. 

Revised F.S. §733.817(2)(b)(4) pro- 
vides that a will, a trust agreement, 
or any other document controlling the 
devolution of an asset at death can only 
direct against statutory apportionment 
as to assets the devolution of which is 
subject to control under that instru- 
ment, except, a will can direct that 
taxes be paid from the decedent’s revo- 
cable trust if a contrary direction is not 
contained in the trust agreement. 

The statutory change is welcomed. 
Now a decedent can direct in a will 
that all estate taxes be paid by the 
revocable trust, a change that is espe- 
cially helpful when the residue pours 
into the revocable trust. The will must 
direct. If the will is silent, no matter 
how explicit the language in the trust, 
the apportionment is ineffective. Only 
in the instance of a revocable trust can 
another document direct taxes be paid 
from a source outside its control. How 
broad is this power? Can a will direct 
that all estate taxes, even on jointly 
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held properties, be paid from the revo- 
cable trust, or can the will only direct 
that the estate taxes imposed on the 
probate estate be paid from the trust? 

This single ability to impose tax on 
another entity is an unfortunate limi- 
tation. In more sophisticated plans, the 
first spouse to die may wish to direct 
that all estate taxes caused by the 
inclusion of a qualified terminable in- 
terest property (QTIP) trust to which 
the reverse election was made under 
§2652(a)(3) of the Internal Revenue 
Code be paid from the “second” QTIP 
trust included in the estate as to which 
the §2652(a)(3) reverse QTIP election 
was not made. The statute would ap- 
pear to prohibit the testator from doing 
so. The will of the surviving spouse by 
a specific direction may be able to 
impose upon his or her probate estate 
the taxes resulting from the inclusion 
of both QTIP trusts in the federal gross 
estate. A possible alternative is for the 
first spouse’s residuary QTIP trust to 
direct specifically that all transfer taxes 
caused by the inclusion of both the 
reverse and second QTIP trusts in the 
surviving spouse’s estate be paid from 
the second QTIP trust. 

The statute is silent as to when a 
document (other than a revocable trust, 
if the revocable trust does not contain 
a contrary direction) can impose upon 
itself an obligation to bear a greater 
share of the estate taxes. Presumably, 
the surviving spouse’s will can charge 
all the estate taxes to his or her 
probate estate if the language is clear 
and unequivocal. The authors admit, 
though, the statute could conceivably 
be read to prohibit such. On the other 
hand, there is nothing to indicate the 
Florida Legislature meant to make 


24 THE FLORIDA BAR JOURNAL/FEBRUARY 1993 


such a radical change from current 
law. If a will can impose upon the 
probate estate the obligation to pay 
estate taxes on nonprobate assets, why 
not permit a revocable trust to specifi- 
cally direct that it pay all the tax 
imposed on nontrust assets? 

A similar issue faced the court in 
Guidry. Could a trust agreement direct 
that it bear the tax imposed on the 
probate estate? The court held the 
trust language inoperative and stated 
that only the will has the power under 
the statute to exonerate the nonpro- 
bate estate from paying its share of the 
tax. If Guidry remains good law, and 
presumably it does, then language in 
a trust agreement to charge the taxes 
on nontrust assets to the trust would 
be insufficient unless the document 
creating the nontrust asset specifically 
excludes the asset from bearing its 
portion of the tax. 

If it is one’s desire to charge the 
revocable trust with taxes on nontrust 
assets, both the trust agreement and 
the instrument creating the nontrust 
asset should make a specific direction. 
Alternatively, the grantor of the trust 
should retain a general power of ap- 
pointment by will. Then the will should 
exercise the power in whatever manner 
is desired.! 


“Except as 
Otherwise Directed” 

In the Estate of Collin, 368 So. 2d 
1350 (Fla. 4th DCA 1979), the de- 
cedent’s will provided: “I do hereby 
direct that all my just debts, estate 
taxes, and expenses of my last illness 
and funeral expenses be paid out of 
my estate.” The residue of the estate 
was divided among 12 devisees in 
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varying percentages. Several of the 
devisees were charitable organizations, 
for which the estate was entitled to a 
charitable estate tax deduction. 

If the statutory apportionment un- 
der §733.817 applied, the residue would 
be divided into 12 parts and the chari- 
ties would not bear any of the estate 
taxes. If the language were a direction 
against statutory apportionment, the 
estate taxes would be paid “off the top” 
with each devisee receiving the same 
amount but the taxes would be larger. 

The Fourth District Court of Appeal 
affirmed the lower court and held that 
the language was sufficient to direct 
against statutory apportionment and 
charged the estate taxes “off the top.” 

In 1990, the Third District Court of 
Appeal in Ferrone v. Soffes, 558 So. 2d 
146 (Fla. 3d DCA 1990), affirmed the 
decision by the trial court and deter- 
mined that very similar language as 
found in Collin did not direct against 
statutory apportionment. The tax 
clause in Ferrone directed the estate 
to pay all taxes assessed “by reason of 
my death.” The language implies that 
the probate estate is to pay taxes on 
all assets included in the gross estate 
for federal estate tax purposes. In 
Ferrone, the issue is the apportionment 
of estate taxes to property held jointly 
with a nonspouse with righi of survi- 
vorship. The Third District concluded 
that the general language in the will 
for payment of estate taxes was not 
sufficient to direct against statutory 
apportionment pursuant to 
§733.817(1)(e). Instead, the court con- 
cluded that the statute requires there 
to be “a clear and unequivocal direction 
in the will in order to require the estate 
to bear the burden of taxation for 
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property passing outside the will.” 

The Third District acknowledged that 
its decision was in direct conflict with 
Collin, and aligned itself with the 
dissent of the earlier case. 

The revised apportionment statute 
attempts to resolve the conflict be- 
tween the Third and Fourth circuits. 
Section 733.817(2)(d) provides the fol- 
lowing: 


A direction against apportionment under 
this section may be explicit or implicit from 
the terms of the governing instrument, but 
must be clear and unequivocal; provided, 
however, that an implicit direction against 
apportionment is not sufficient to avoid the 
apportionment under state of applicable 
federal law unless the court also finds the 
testator considered and made a deliberate 
and informed decision about the burden of 
taxation. 


The statutory language originates 
from Ferrone. The phrase “clear and 
unequivocal” is “the standard” set forth 
in Ferrone. The phrase “a deliberate 
and informed decision about the bur- 
den of taxation” is identical to that 
appearing in Ferrone, except for the 
insertion of the words “and informed” 
in the statutory language. 

The choice of the phrase “clear and 
unequivocal” is unfortunate. The Third 
District in Ferrone held the apportion- 
ment language in the will was not clear 
and unequivocal. In analyzing some- 
what similar language, the Fourth 
District in Collin held the language 
was “clear and otherwise unambigu- 
ous.” There appears to be no material 
difference between “unequivocal” and 
“unambiguous.” 

When the derivation of the statutory 
language is considered, however, it can 
be assumed that the legislature has 
adopted the more stringent standard 
found in Ferrone. The will drafters 
and judges should consider the deriva- 
tion of the statutory language and 
follow the Ferrone decision. No one 
should rely on the Collin case. If you 
want all taxes to “come off the top” 
merely say “the residue of my estate 
after taxes” or, if you want the charities 
to get their “full” deduction merely say 
“the residue of my estate before taxes, 
shall be divided,” etc. In the alterna- 
tive, you could direct that “all transfer 
taxes shall be paid as an administra- 
tion expense.” Since administration ex- 
penses are deducted before arriving at 
the residue, you reach the desired 
result. Another approach would be to 


“pay all transfer taxes as if they were 
my debts.” 

Presumably, an “explicit” direction 
against statutory apportionment re- 
quires a specific reference to the stat- 
ute or a specific statement that statu- 
tory apportionment is not to apply. For 
example, “I direct against Florida statu- 
tory apportionment” is an explicit di- 
rection against statutory apportion- 
ment. 

An “implicit” direction is language 
which would operate to defeat statu- 
tory apportionment. For example, the 
following phrase in a will is presum- 
ably an implicit direction against statu- 
tory apportionment: “I direct that all 
estate taxes due to jointly held prop- 
erty being included in my federal gross 
estate be paid by my residuary es- 
tate.”2 

But is the following language an 
implicit direction against statutory ap- 
portionment? “I do hereby direct that 
all my just debts, estate taxes, whether 
the tax is imposed on property passing 
under this will or not, and expenses of 
my last illness and funeral expenses 
be paid out of my estate.” 

The language is identical to that 
found in Collin except for the under- 
lined phrase. If this language is an 
implicit direction against statutory ap- 
portionment, then directing against 
apportionment is easy, and may be too 
easy. 

The statute requires the court to 
make a “factual determination” that 
the testator considered and made a 
deliberate and informed decision about 
the burden of taxation when there is 
an implicit direction against statutory 
apportionment. If the tax apportion- 
ment language in the will is ambigu- 
ous, the court in Ferrone notes parol 
evidence can be considered in order to 
shed light on the issue. 

The legislature made some “tough 
choices” in deciding what was neces- 
sary to override statutory apportion- 
ment. It could have chosen a bright 
line test which would have required a 
specific reference to the statute to 
direct against statutory apportionment 
or, less stringently, it could have re- 
quired an explicit direction against 
apportionment. For example, IRC 
§2603 requires a specific reference to 
the generation-skipping transfer tax 
to direct against statutory apportion- 
ment. The legislature chose a two-fold 
test. For those careful drafters who 
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want to leave little doubt, an explicit 
direction against statutory apportion- 
ment should be made. In due deference 
to all attorneys who do not practice 
exclusively in the estate planning field 
and for those testators who draft their 
own wills, an implicit direction may 
be sufficient, if the testator (clearly and 
unequivocally) chooses to override the 
statute. Probably the better practice 
would be to identify specifically the 
property to be exonerated from contrib- 
uting to the tax. Tax clauses are not 
for amateurs or general practitioners. 
They would be well advised to have no 
tax clause and let the statute apply. 


Intratrust Apportionment 

Since the enactment of the present 
version of Florida’s apportionment stat- 
ute in 1963, revocable trusts have 
become increasingly used as testamen- 
tary substitutes. While §733.817 has 
directed that taxes on preresiduary 
devises be paid from the residue, there 
was no similar counterpart applying 
to revocable trusts. The revised statute 
now contains a very similar provision 


as to apportionment of taxes in revoca- 
ble trusts. The taxes on specific distri- 
butions from the trust are to be paid 
from the residuary share of the trust. 
Similar to property passing in the 
residue of the will, transfers inside the 
residue of the trust which qualify for 
the marital or charitable deduction 
also do not bear any portion of the tax, 
except to the extent the residue is 
reduced by taxes on preresiduary items. 


Federal Law Preempts 

The revised statute now provides 
that federal law governs the apportion- 
ment of federal estate taxes imposed 
on life insurance and power of appoint- 
ment property and the apportionment 
of generation-skipping tax. IRC §2206 
requires life insurance to bear a por- 
tion of the estate taxes unless the 
decedent “directs otherwise in his will.” 
Similarly, IRC §2207 requires power 
of appointment property to bear a 
portion of the estate taxes unless the 
decedent “directs otherwise in his will.” 
Section 2603 requires specific refer- 
ence to the generation-skipping tax to 


BETTER BECAUSE 


[4 Reasonable Fees, Non-Percentage Based 

(4 Results Guaranteed, or No Charge 

(A Court Authorized Search, Recommended 

[A Professional Reports, with certified documentation 
[4 Fully Insured, for your protection 

(A No-Obligation Fee Quotation 


FAX 1-800-663-3299 


We prove heirship and locate Beneficiaries, Legatees, 
Property Owners, Stockholders and Estranged Family 
Members. Make one call to the company that finds 
them all... A BETTER WAY. 


1-800-ONE-CALL 


(663-2255) 


Member: 
National 
Forensic 
Center 


Established 1967 


INTERNNIONNL 
GENEALOGICAL 
SEARCH nc 


Member: 
National 
Genealogical 
Society 


FI. Lic. A8800288 


26 THE FLORIDA BAR JOURNAL/FEBRUARY 1993 


direct otherwise. Does §733.817(2)(d), 
which requires an explicit or implicit 
direction to direct otherwise, apply to 
apportionment of estate taxes on life 
insurance and power of appointment 
property and as to the generation- 
skipping transfer tax? F-.S. 
§733.817(2)(d) suggests that it does 
apply to these sections because it states 
that an implicit direction is not suffi- 
cient to avoid apportionment “under 
state or applicable federal law.” But, 
an implicit direction is likely not suffi- 
cient as to §2603. Does §733.817(2)(d) 
override the specificity required in 
§2603? If §733.817(2)(d) does not 
govern, what law applies to determine 
whether a direction against §§2206, 
2207 and 2603 has been made? 

F.S. §733.817(1) notably does not 
contain any reference to IRC §§2207A 
and 2207B. Section 2207A requires 
QTIP property included in a surviving 
spouse’s estate to pay the additional 
tax caused by the QTIP property being 
included in such spouse’s estate unless 
such spouse otherwise directs by the 
will.3 Whereas §2207B directs that 
§2036 transfers with retained life es- 
tates bear a pro rata portion of the 
estate taxes unless the decedent other- 
wise directs in the decedent’s will or a 
revocable trust “specifically” referring 
to the section. 

It is unclear whether §§2207A and 
2207B override §733.817 in the ab- 
sence of a specific reference to them in 
§733.817. Assuming they do not over- 
ride §733.817, then the tax shifts from 
a marginal rate to an average rate for 
QTIP trusts. QTIP trusts established 
pursuant to a will would fall into 
§733.817(1)(e), while QTIP trusts cre- 
ated inter vivos would fall into 
§733.817(1)(c). Specific devises to be 
made upon the death of the surviving 
spouse would be required to bear a 
portion of the estate taxes if the QTIP 
trust was created by will, but not if 
created inter vivos. The result should 
be the same in both instances. 

Because §2207A does not direct how 
the taxes are to be apportioned in the 
QTIP trust, the desired result would 
be to have the federal statute control 
to require the additional tax to be paid 
from the QTIP trust and have 
§733.817(1)(c) direct how those taxes 
are to be charged in the QTIP trusts. 
Presumably, the intent is to have the 
additional tax attributable to the QTIP 
paid first, or “off the top,” before any 


: 


further dispositions are made. The gov- 
erning instrument of the creator of the 
QTIP should be specific to remove all 
doubt. 

While the legislature may have in- 
tentionally left out §2207A in its refer- 
ence to the various federal statutes, it 
must have intentionally left out a 
reference to §2207B. Section 2207B 
does not allocate taxes inside the revo- 
cable trust, but only to the trust. F.S. 
§733.817(1)(c) allocates the taxes in- 
side the trust as previously discussed. 
Both §2207B and §733.817(1)(c) allo- 
cate the tax at the average rate. 


Other Unresolved Issues 

F.S. §733.817(1)(d) excludes real prop- 
erty and mobile home homesteads from 
apportionment of tax. The tax 
attributable to homesteads is to be 
paid first from property not disposed 
of by the will or trust and secondly 
from “property passing as the residu- 
ary estate.” The statute uses the term 
“residuary estate” in §733.817(1)(a) 
when referring to the residue of the 
probate estate and uses the phrase 
“residuary share of the trust” in 
§733.817(1)(c) when referring to the 
residue of a trust. Does §733.817(1)(d) 
only refer to the residuary probate 
estate? If so, why is the residuary 
share of the trust not available for 
apportionment of some of the tax 
attributable to the homestead prop- 
erty? 

Proration of taxes under the statute 
is determined by multiplying the 
amount of tax at issue by a fraction 
whose numerator is the value of the 
interest included in the measure of the 
tax and whose denominator is the net 
estate. “Value” is defined as the pecu- 
niary worth of the interest involved as 
finally determined for the tax under 
consideration. Property passing in a 
deductible manner to a spouse or char- 
ity is not “included in the measure of 
the tax.” “Net estate” is defined as the 
gross estate less deductions, other than 
the specific exemption. The statute 
does not specifically address whether 
administration expenses, debts, and 
liens paid by the residual probate 
estate are to be considered in determin- 
ing the value of the residual probate 
estate for purposes of the formula. For 
example, assume the residue of the 
probate estate is composed of only one 
asset having a value of $1,000,000, 
administration expenses charged to the 


residual probate estate amount to 
$100,000 and the decedent’s revocable 
trust has a value of $1,000,000. The 
fraction to determine the amount of tax 
allocable to the trust is $1,000,000 over 
$1,900,000 or 52.6 percent. The stat- 
ute, on its face, would render the same 
fraction for the probate estate. Both 
fractions, however, would exceed 100 
percent. As suggested by Peirsol and 
Fowler in their article entitled “Tax 
Apportionment,” (Basic Estate Plan- 
ning in Florida, 1980 ed., as supple- 
mented, §14.8) the numerator must be 
reduced by the deductible expenses 
paid by the residual probate estate. 
The revised statute has not clarified 
this ambiguity. 

Section 733.817 apportions taxes on 
a tax-by-tax basis. For example, as- 
sume that a Florida domiciliary died 
owning real estate in Florida and New 
York. New York will impose an estate 
tax on the New York property. Because 
the Florida real property is not in- 
cluded in the measure of the New York 
tax, it does not bear any of the New 
York tax. Instead, all of the New York 
tax is charged to the New York prop- 


erty. The payment of the estate taxes 
to New York reduces the amount of 
estate taxes payable to the State of 
Florida. See F.S. §198.02. All of the 
decedent’s property is used in deter- 
mining the amount of the Florida es- 
tate tax since all the property is in- 
cluded in the decedent’s gross estate 
for federal estate tax purposes. The 
statute does not exempt the New York 
property from being charged a portion 
of the Florida estate tax nor does it 
credit the New York property with the 
New York tax paid—an unequitable 
result which has not been remedied 
by the statute. 

Currently, the Internal Revenue Code 
contains six separate estate tax cred- 
its. F.S. §733.817 spreads the unified 
credit of IRC §2010 and the state death 
tax credit of IRC §2011 among all the 
parties included in the federal gross 
estate. The statute is silent as to the 
credit for gift tax paid pursuant to IRC 
§2012, the credit for tax on prior trans- 
fers pursuant to IRC §2013, and the 
credit for death taxes on remainders 
pursuant to §2015. The statute, how- 
ever, allocates the credit granted in 
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fers with the interests giving rise to 
the tax. At the present time, the benefi- 
ciaries of those interests must bear the 
inequity. 

The recent statutory amendment has 
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clarified many of the uncertainties of 
estate tax apportionment. Unfortu- 
nately, the statute still contains sev- 
eral ambiguities which need to be 
clarified and several inequities which 
need to be remedied. Until amended, 
it is advisable to be as explicit and 
specific as possible in directing the 
apportionment of estate and generation- 
skipping taxes. One of the options that 
should be given serious consideration 
is whether to have a tax clause at all. 


1 Or, alternatively, the trust could direct 
the trustee to pay to the personal 
representative the estate taxes imposed 
upon the estate as if the transfer were a 
legacy. 


2 Although a good argument can be made 
that by identifying the specific nonprobate 
asset, an explicit direction is made. 


3The Revenue Bill of 1992 (H.R. 11) 
passed by the U.S. House of Representa- 
tives on July 2, 1992, would amend §2207A 
to require specific reference to §2207A to 
override. 
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SOFTWARE 


PIRACY 


As our dependence on software technol- 
ogy increases, so does our investment in 
the intellectual property contained within 
these systems. It is, therefore, not surpris- 
ing that this information age has spawned 
a new wave of software litigation. A major 
area of contention in this field involves the 
piracy or misappropriation of computer 
software. In order to litigate effectively 
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on computer technology to perform or assist with almost every imaginable task in 
our modern society. With today’s speed and volume requirements, we couldn’t sell 
stock, use a credit card, or keep track of our air traffic without computers. 


T he last decade has seen America enter the “information age” and become dependent 


these often complex disputes, trial counsel 
will need to develop special techniques and 
strategies due to the unique nature of the 
software case. These “tricks of the trade” 
are not generally found in legal literature.! 
This article discusses some of the issues in 
this relatively new area of the law, with 
an emphasis on some of the techniques 
available for investigation and discovery 
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of a software misappropriation case. 


Piracy Damage 

In response to a survey among com- 
panies that develop computer technol- 
ogy or provide computer consulting 
services in Florida,? 44 percent of the 
companies who responded reported that 
they had been victims of intellectual 
property piracy. Of that group, 48 per- 
cent had suffered damages between 
$100,000 and $1 million, and eight 
percent experienced losses in excess of 
$1 million. Only 28 percent had pur- 
sued legal action; the rest absorbed 
their losses. A major reason for this 
was the unfamiliarity of most attor- 
neys with software and the industry. 


Opportunity for 
Misappropriation 
The opportunities for intellectual 
property piracy are widespread and the 
temptation is substantial. As technol- 
ogy dependence increases, so does the 
size of the army of engineers and 
technicians necessary to create and 
maintain it. Many of these technicians 
are young, mobile, and highly special- 
ized. Since they work only in one 
technical niche, it isn’t surprising that, 
when they change jobs, often they work 
on the same technology for a competi- 
tor of their former employer. In fact, 
many are independent contractors 
(called consultants) who move from 
competitor to competitor to work on 
similar projects. These are the “mi- 
grant workers” of the high tech age. 
For example, a high level technician 
may create only database software sys- 
tems code in the IBM mainframe 
environment for companies developing 
software systems for banks. 


There is a fine line between the skills 
and knowledge that technical employ- 
ees can legitimately take from job to 
job as marketable expertise, and what 
must be left behind as proprietary to a 
former employer. This led one court to 
recognize that “even in the best of good 
faith, a former technical employee work- 
ing for a competitor, or in business for 
himself in the same related field, can 
hardly prevent his knowledge of his 
former employer’s confidential meth- 
ods or data from showing up in his 
work.’3 Since America has developed 
into an “information economy” and 
information processing is technology 
dependent, the size and importance of 
software technology piracy cases will 
continue to mushroom. 


Understanding 
Software Development 

Generally, a computer is a device 
which applies a set of logical or mathe- 
matical operations to a set of data or 
other information to produce a result 
or solution. A computer system is made 
up of hardware, software, and a user, 
human or otherwise. Hardware, or equip- 
ment, includes the central processing 
unit, memory, input devices, such as 
the keyboard, disk drives, and mouse, 
and output devices such as a printer 
and monitor. While the hardware de- 
fines the range of tasks which may be 
performed and the speed at which 
operations are executed, software 
shapes and controls the activity of the 
computer. 

The software, usually in the format 
of a program, tells the computer what 
to do. Software is a necessary compo- 
nent of any computer system because 
there is no intelligence built into a 


computer which allows it to operate 
without an explicit list of instructions; 
each discrete computer operation must 
be exactly described in the software. 
Software developers and computer con- 
sultants are responsible for defining 
computer tasks and developing these 
lists of instructions. Although in the 
early days, the instructions had to be 
written in a difficult form called ma- 
chine language (the central processing 
unit can only understand 1’s and 0’s), 
today most program instructions are 
written in a computer language similar 
to English. 

Software is generally developed us- 
ing a three-stage methodology. First, 
a programmer typically uses a stan- 
dard word processing program or text 
editor to write the program, and stores 
it in the form of a text file called the 
“source code.” Once the pseudo-English 
source code instructions are correctly 
written, they must be converted into 
machine language by a process com- 
monly referred to as compiling. The 
result of the compiling process is a 
second file, called the “object code” file, 
which contains groups of machine lan- 
guage instructions. At this point, one 
final stage is required to produce a 
program which can be run by the 
computer. This final stage is called 
“linking.” The linking process joins 
various object code files together to 
create a single program. Once the proc- 
esses of compiling and linking are 
complete, a programmer may run or 
“execute” the finished software pro- 
gram. 


The Client’s Suspicions 
Suspicion that software intellectual 
property has been pirated arises in a 
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variety of ways. Among the most com- 
monly seen by practitioners in this 
field are: 

¢ Functional similarity of systems: 
Frequently, the client’s basis of suspi- 
cion is the development, usually by a 
direct competitor, of a software system 
that performs most or all of the same 
business functions as the client’s sys- 
tem. The untutored litigator may think 
that this is adequate probable cause 
to file suit. It is not. Functional simi- 
larity among independently developed, 
competitive software is the rule, not 
the exception. Most accounting pack- 
ages for law offices, for example, will 
accomplish most of the same business 
functions. The fact that competitors 
develop systems to solve the same 
business problems does not mean that 
they stole trade secrets or copied source 
code. Also, two systems may address 
the same business functions without 
one misappropriating the other’s “look 
and feel” under copyright law.* 

¢ Use of former employees or consult- 
ants: The client who observes the 
introduction of a functionally similar 
system by a competitor will routinely 
do some preliminary checking and may 
learn that one or more of the former 
technicians are now employed by this 
competitor. Under certain circum- 
stances this may be significant, but 
often it is of little significance. As 
mentioned earlier, the software indus- 
try is labor intensive and populated 
by highly mobile technicians whose 
technical “niche” may cause them to 
move among competitors in the same 
industry area. It is not surprising, 
therefore, to find that a direct competi- 
tor may employ some of the former 
employees or consultants of another, 
particularly if they are within the 
same geographical region. Thus, em- 
ployment by the potential defendant 
of one or more technicians formerly 
employed by the plaintiff, coupled with 
functional similarity of systems, may 
not give the plaintiff sufficient prob- 
able cause to file a lawsuit. 

¢ Materials missing after employee/ 
consultant is discharged: Since elec- 
tronic media is so easily copied (and 
‘ many copies are created in most soft- 
ware companies), rarely will materials 
be missing if a former technician mis- 
appropriated software. However, when 
materials are missing, the strength of 
this suspicion will usually turn on 
whether possession was clearly with 


the discharged individual at the time 
of discharge. If your client maintained 
proper security procedures, this could 
be established. 

¢ Evidence of unauthorized access to 
the system: Software and trade secrets 
can, in some circumstances, be stolen 
over phone lines by remote access or 
by other exotic methods. When this 
type of loss is suspected, a full security 
audit by a knowledgeable individual 
is advisable. 

Tips from informants: Like all types 
of litigation, the tips of an informant 
must be evaluated on a case-by-case 
basis. It is important, however, that 
the evaluation be made by one knowl- 
edgeable about the software industry. 


Protectable Rights 

We will first, very briefly, review the 
software intellectual property rights 
that may be protected before discuss- 
ing how to investigate and attack a 
software piracy case. Three principal 
categories of rights exist: 

¢ Trade secret: Florida adopted the 
Uniform Trade Secret Act (UTSA) on 
October 1, 1988.5 Under that statute, 
a “trade secret” means information, 
including a formula, pattern, compila- 
tion, program, device, method, tech- 
nique, or process that derives inde- 
pendent economic value, actual or 
potential, from not being generally 
known to, and not being readily ascer- 
tainable by proper means by, other 
persons who can obtain economic value 
from its disclosure or use and is subject 
to efforts that are reasonable under the 
circumstances to maintain its secrecy.® 
Because Florida’s trade secret act does 
not apply to misappropriation that be- 
gan or occurred prior to October 1, 
1988, little or no Florida case law is 
yet available to interpret it.” However, 
opinions from other jurisdictions which 
have adopted the UTSA, while not 
binding precedent, represent an unam- 
biguous statement of legislative intent.§ 
Software design secrets and source 
code are usually protected by trade 
secret. 

* Copyright: A copyright protects the 
form, not the content, of an original 
work of authorship. Thus, copyright 
protects the expression of an idea within 
a software work, but not the underly- 
ing procedures, ideas, methods, 
processes, systems, or concepts. More 
significantly, a copyright protects 
against thinly disguised copying, such 
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work in much the same way — once you know one, 
youre well on your way to learning them all. So “‘it’s 
easy to get a firm up and running on Macintosh,” 
according to Weinstein. “We didn’t spend a nickel on 
training — even attorneys who were reluctant to turn 
on a PC love using Macintosh.” 

With more than 3,500 programs available, 
there’ almost no task involved in practicing law, or 
managing your office, that Macintosh won't make 
quicker, easier, and more efficient. Simply stated, 
Macintosh gives you the power to be your best’ 


For more evidence, call for 


this free videotape. 

Examine our brief 
on how Macintosh can N 
make a difference in your prac-_ 


tice. We'll send you a free video 

showing how Macintosh has helped 
law firms run more smoothly and effi- 
ciently — and how it can do the same for you. 


Judge for yourself. 4 
Apple 


Call (813) 281-8568. 
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as translating from one computer lan- 
guage to another. Some recent cases 
have extended this protection to piracy 
of software design structures, se- 
quences, relationships, patterns, and 
algorithms.!° There is debate as to 
whether this trend is evolving beyond 
protecting the expression of an idea, 
the statutory jurisdiction of copyright 
protection, and entering the protection 
of ideas themselves, which has been 
the territory of patent and trade secret 
law.!! For our limited purposes, we 
will recognize that a certain detailed 
level of technical design, as well as the 
source code, is subject to copyright 
protection. Appropriate copyright sym- 
bols should be placed on all copies of 
the work!2 and registration is prefer- 
able before misappropriation occurs, 
but is mandatory before an infringe- 
ment action can be brought.!8 

* Patent: A patent protects new and 
novel processes, machines, manufac- 
turing procedures, and compositions of 
matter.!4 It will not protect laws of 
nature, natural phenomena, scientific 
principles, or mathematical formulas. 
Initially, courts held that software was 
essentially like mathematics and there- 
fore not subject to patent protection. 
Recent cases have eroded this distinc- 
tion.15 Today, patent protection is avail- 
able for some software packages, but 
in the opinion of the author, it remains 
an area involving legal risk. It is still 
a relatively rare practice to seek patent 
protection for software. For our limited 
purposes, it is adequate to observe that 
the novel concepts within the software 
which aren’t purely mathematical will 
be subject to patent protection. Unlike 
trade secret and copyright, the filing 
of an application is mandatory to seek 
the protection.16 


Investigation and 
Discovery of Piracy 

We have earlier learned why func- 
tional similarity, even when developed 
by a competitor who employs some of 
your client’s former employees or con- 
sultants, is not necessarily a smoking 
gun unless, for example, it violates the 
“look and feel” doctrine set forth in the 
decision in Whelan Associates, Inc. v. 
Jaslow Dental Laboratory, Inc., 609 
F.Supp. 1307 (E.D. Pa. 1985). The 
following factors are significant to spot 
a typical source code piracy situation: 

* Time of development: If your client 
spent three years developing a com- 


plex, integrated hospital system using 
competent technical people, and the 
competition did it in two months, some 
type of shortcut was used. The shortcut 
may have been legitimate, such as 
purchasing another system owned by 
a third party and making minor altera- 
tions, or it may have been illegal, such 
as stealing your client’s design docu- 
ments or code. 

Prior to filing suit, when formal 
discovery is still unavailable, you have 
several avenues of investigation. We 
already learned that the technicians 
are a mobile group, which means that 
resignations frequently occur in the 
industry. Some of your client’s techni- 
cians may know others who have re- 
cently left the competitor’s employ- 
ment. Such a technician might be en- 
gaged in informal conversation about 
the development of the system. Nor- 
mally, time periods of development are 
not regarded as sensitive information; 
the technician may be able to pinpoint 
the timeframe. Technicians looking for 
employment might also be eager to talk 
of past experience if your client invites 
them for job interviews. Former non- 
technical employees of the competitor 
may also have information about de- 
velopment periods, particularly if the 
suspected competitor operates a small 
business. Once discovery is opened, of 
course, the production of records and 
depositions will pin down the timing. 

¢ Expense of development: If your 
client spent $9 million to develop a 
hospital system and the competitor 
spent only $20,000 to develop a similar 
system, something is clearly wrong. 

Again, after filing suit, formal dis- 
covery of the financials is easy, but 
prior to filing, it is unlikely that even 
an ex-employee will disclose financial 
information. Only higher level man- 
agement would have exact figures, and 
the sensitivity of this information is 
clear to ex-employees. However, one 
can gather less sensitive information, 
such as the number of technicians 
working on the development project 
and the period of development, from 
which some reasonable estimates can 
be made. 

Frequently these technicians will talk 
shop with each other through such 
organizations as a local chapter of the 
Data Processing Management Associa- 
tion. Therefore, programmers from 
other software development shops in 
the same geographical area may have 
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some knowledge of your competitor’s 
development efforts even though they 
never worked for him. Such informa- 
tion may also be known to field engi- 
neers from the principal hardware ven- 
dor serving the competition. 

¢ Evidence of copying before obtain- 
ing source code or technical design 
documentation in discovery: Most texts 
and articles will inform the reader that 
object code printouts are virtually worth- 
less to show copying if the culprit used 
even minimal techniques to disguise 
the similarity. Furthermore, different 
compilers will create different object 
codes from the same source code, com- 
pounding the problem. Working with 
some clever engineers, however, the 
author has created a unique program 
that makes a sophisticated analysis of 
object codes using advanced techniques. 
However, even without such a com- 
puter analysis, duplication of valuable 
names, programmer comments, direc- 
tory byte allocation numbers, and other 
similar items within the object code 
may provide valuable clues. Since you 
can anticipate a major discovery fight 
when you file suit and seek production 
of the competitor’s source code, clues 
from the object code can be critical. 

¢ Evidence of copying after obtaining 
source code and design documents: Copy- 
ing of computer programs is easily 
disguised. Spotting a clever copy job is 
not easy for the expert and impossible 
for the layman, such as a judge, juror, 
or untutored lawyer. This is compli- 
cated by many factors: 

1)There are many software “lan- 
guages.” Source code can be translated 
to other languages. 

2) Code appearing to be visually simi- 
lar may be quite different functionally, 
due to one small symbol. Likewise, 
even code in the same language which 
appears quite different can accomplish 
the same function and be the result of 
clever copying. 

3) Programmers use many standard 
approaches to problems and even 
“canned” routines and subroutines (por- 
tions of code). These can be best analo- 
gized to boilerplate standard lease 
clauses used by attorneys. For exam- 
ple, a lawyer in New York may use, 
word for word, some of the same lease 
clauses as a lawyer in Los Angeles 
without either one having directly cop- 
ied the other. Their leases may have 
evolved in part from the same form 
book. Likewise, programmers have de- 
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veloped some common routines avail- 
able in the public domain. 

¢ Error comparison: Because of the 
similarity often expected in arriving 
at the “right” solution, the author sug- 
gests taking a tip from those who, with 
computers, catch college students cheat- 
ing on multiple choice tests. They do 
not compare the similar correct an- 
swers of those sitting beside each other 
because each student is expected to 
answer many questions correctly. In- 
stead, they check for the same wrong 
answers, which statistically are far 
more significant. It is extremely un- 
likely that a college student would 
make the same mistakes as a neighbor, 
absent cheating. 

Fortunately in this context, all com- 
plex software contains programming 
errors (bugs), many of which are latent. 
The system may run for years without 
having the exact combination of data, 
instructions, etc., which will activate 
the bug. Likewise, source code fre- 
quently contains “dead” code. This is 
code that once served a purpose, but, 
due to revisions and changes, no longer 
does. It is merely bypassed but not 
removed. The clever copier, while tak- 
ing pains to disguise an exact copy job, 
is not debugging or testing all code. 
The copier frequently picks up the 
same bugs and unexemptable “dead” 
code. Statistically, this is a “smoking 
gun” which a judge and jury can under- 
stand, even if they are unable to see 
the line-by-line similarity. 

Programmers frequently incorporate 
their initials or some other identifying 
characteristics in code, much as an 
artist will sign a painting. This is not 
just an ego trip. There are good busi- 
ness reasons why programmers will 
later need to know portions of code 
authored by them. If those initials are 
picked up in the copy, they are also 
strong evidence of piracy. 

¢ Design copying: Eccentricities in 
the code, however, will not be picked 
up by the thief who works from stolen 
design documents instead of the code 
itself. Since design documents range 
from an initial description of business 
functions, which may only be a few 
pages long, up to a multi-volume de- 
tailed design specification from which 
coding is a minor chore, the degree of 
similarity in the code will be influenced 
by the specificity of the documents 
from which the thief worked. Of course, 
the greater the detail, the less work for 


him; but also the more likelihood that 
the crime can be proven by comparison. 

If the design was detailed, design 
error is likely and perpetuation of error 
is still possible. Otherwise, one has to 
concentrate on the unique aspects of 
the design, such as relationships, com- 
binations, and unique solutions to stan- 
dard problems. In some portions of the 
design, the designer’s options were lim- 
ited as to how to handle a particular 
problem. At other places, there are 
many acceptable choices. Look for simi- 
larity of choices where there were mul- 
tiple options. In this regard, look for 
unique features in the way that data 
is entered and flows through the sys- 
tem, and is accessed from the database. 
Observe how the system accumulates 
history and how the for- 
mulas are used to process data. Look 
at unique routines and subroutines; 
the way in which parts of the program 
interface or relate, unique program 
structures; the streamlining and effi- 
ciency techniques (tricks to save mem- 
ory, etc.); and limits set on files. Check 
digiting or other error-detecting as- 
pects; security devices in the program; 
and the output format. Since algo- 
rithms (the formulas which perform 
complex calculations or instructions) 
are the heart of any software system, 
these should receive particular atten- 
tion. 

¢ Hiring of key development employ- 
ees at elevated compensation levels: You 
have learned earlier that hiring by the 
competitor of some of your client’s 
former technicians is not a smoking 


gun. However, the significance in- 
creases dramatically if these are the 
key system architects, high level spe- 
cialists, project directors, or other key 
people who occupied key roles in the 
development of your client’s system. 
These people are sometimes hired at 
high compensation rates, which under- 
scores the recognition by both your 
turncoat employee and the new boss 
that the employee’s value was high, 
because something more was brought 
to the table than just normal skills. 
By paying the technician thousands 
more, the competitor may save millions 
in the development effort, if the techni- 
cian is willing to use your client’s 
proven design. 

¢ Blatant evidence of copying: As 
mentioned earlier, a printout of the 
object code with the proper computer 
analysis may show evidence of copying. 
However, such a printout might also 
serve another purpose. If you fear that, 
between the filing of your suit and the 
ultimate acquisition through discovery 
of source code, the defendant will try 
to disguise it further, you can elimi- 
nate this possibility by making a direc- 
tory printout from the object code cus- 
tomer disk. This will give you a set of 
numbers representing the number of 
bytes required for disk storage of each 
program. When the source code is 
changed even slightly, the numbers 
will change. It would be impossible for 
the defendant to disguise his or her 
source code and not cause these num- 
bers to change. 

Thus, the object printout of the later- 
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produced source code can be compared 
with that from the earlier print from a 
customer’s disk to see if it was changed 
and, to some extent, how extensively. 
Then you can demand production of the 
source code before the defendant tam- 
pered with it. 


Proof of Secrecy 
to Bolster Claim 

Florida’s version of the Uniform 
Trade Secret Act requires that “efforts 
which are reasonable under the cir- 
cumstances” be used to preserve the 
legal classification of a trade secret.1” 
Although the term “reasonable” could 
be construed broadly, courts generally 
do not expect a company to use extreme 
or unduly expensive procedures to main- 
tain secrecy. In one case, a court held 
that a company did not have to guard 
against aerial reconnaissance during 
the construction of a plant, because the 
need for security could not have been 
anticipated and providing such secu- 
rity would have been enormously ex- 
pensive.!® However, courts have not 
been reluctant to review the security 
measures taken by the plaintiff in 
determining whether the trade secret 
classification should be applied.!9 

More importantly, review and proof 
of security can also help with buttress- 
ing the inference of misappropriation, 
helping establish the competitive value 
(a necessary element), and laying the 
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ground work for damage claims. Some 
items to check when investigating se- 
curity measures are listed below. How- 
ever, it is not necessary to implement 
or even review all of these elements in 
every situation. 

¢ Physical security: Compartmentali- 
zation of premises into sensitive and 
less sensitive areas; identification 
badges; sign-in and sign-out procedures; 
limited access to sensitive areas where 
design and code, etc., are kept; limited 
number of copies, all accounted for by 
appropriate procedures; limited num- 
ber of keys and each accounted for; 
periodic change of locks and combina- 
tions; use of keys, combinations, and 
passwords for terminal access; periodic 
checks on where programmers keep 
access codes or passwords written down 
(these are frequently taped to the side 
of the terminal); security of doors, 
windows, and other means of access; 
limitations on access to copy machines 
in sensitive areas; devices built into 
software or hardware to control secu- 
rity; monitors and printers turned off 
when a user is away from the desk, 
even for short periods (programmers 
frequently leave terminals on when 
visiting the restroom or even during 
lunch breaks); security manuals known 
by and enforced on all employees; lim- 
ited access to tape library; procedures 
to prohibit employees from being left 
alone in sensitive areas at night or on 
weekends while working overtime; all 
sensitive trash (including design doo- 
dles, etc.) run through shredder; tele- 
phone switching room and other easy 
“tap” areas kept locked; security guards; 
procedures for locking up work papers 
when leaving one’s desk even for short 
periods; limitations on access to a copy 
machine at night or on weekends; pro- 
cedures that leave audit trails, such 
as transaction logs, etc.; periodic, unan- 
nounced security audits; strict “need 
to know” procedures to access material; 
prompt erasing of blackboards and white- 
boards when used for design concepts. 

* Contractual security: All employee/ 
consultant contracts contain nondisclo- 
sure clauses which may be further 
buttressed by noncompetition clauses; 
all licenses, source escrow, and other 
such agreements which authorize dis- 
closure of sensitive materials should 
contain clauses limiting use, prohibit- 
ing disclosure to others, establishing 
physical security procedures which 
must be followed, and requiring all 
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employees/consultants of the licensee/ 
escrowee to sign nondisclosure agree- 
ments. 


Conclusion 

This article is a very abbreviated 
sampling of the law of software piracy 
and some of the techniques that can 
be used to begin litigation. Volumes 
have been written on some of the 
subjects (such as the law of copyright) 
that were covered in a paragraph or 
two. The objective of this article is to 
provide the litigator with some back- 
ground of intellectual property law and 
sample techniques that can be effec- 
tively used in the investigation and 
discovery of a case involving the piracy 
of software technology. 
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Bad Faith in Florida: 
Changing Responsibilities Under Liability 
and Uninsured Motorist Policies 


ince the early 1980’s, the 

changing law of bad faith 

has become an important 

focus of attorneys and in- 
surance carriers handling personal in- 
jury litigation. In recent years there 
have been several attempts to expand 
the responsibilities of insurance carri- 
ers through both litigation and statu- 
tory changes. This article will outline 
some of the recent cases which affect 
the duties of the insurance carrier and 
will also address specific statutory 
changes which impact various parties’ 
responsibilities in the bad faith con- 
text. 


Settlement Discussions 

In 1991, the Third District Court of 
Appeal issued an opinion that appears 
to expand the duties owed by an insur- 
ance carrier to its insured.! Previously, 
Florida law recognized the principle 
that an insurer was not liable for bad 
faith unless there had been a demand 
to settle within the policy limits prior 
to the excess judgment.? This rationale 
was based upon the theory that an 
insurance company could not be held 
liable for acting to the detriment of its 
insured unless it had been given the 
opportunity to protect the insured 
through payment of its policy limits 
and refused to do so. 

In the case of Powell v. Prudential 
Property & Casualty Insurance Com- 
pany, 584 So. 2d 12 (Fla. 3d DCA 
1991), the Third District Court of Ap- 
peal took a large step toward abrogating 
what had previously been a complete 
defense in bad faith cases by holding 
that the failure of a plaintiff to offer to 
settle within policy limits was not 
necessarily a bar to a bad faith claim.3 
In reversing the trial court’s grant of 
a directed verdict for the insurance 
carrier, the Third District Court of 


The new damage 
provisions in 
FS. § 627.727 

provide new 
remedies against 
uninsured motorist 
carriers in 


bad faith cases 


by Thomas S. Edwards, Jr. 


Appeal observed that the existence of 
a demand for settlement within policy 
limits was but one factor to be consid- 
ered in determining whether the in- 
surer was guilty of bad faith. In this 
case, the appellate court also noted the 
insurance carrier allegedly failed to 
reveal its policy limits to the plaintiffs 
on a timely basis, thereby precluding 
settlement discussions, and that the 
insurance carrier failed to inform its 
insured of communications from the 
plaintiffs’ attorneys. Upon these facts, 
the Third District found that there was 
an issue of fact as to whether the 
insurer had acted in bad faith.4 

In addition, the Third District Court 
of Appeal took what are potentially two 
unprecedented steps. First, it held: 
“Where liability is clear, with an injury 
so serious that a judgment in excess of 
the policy limits is likely, an insurer 
has an affirmative duty to initiate 


settlement negotiations.” (Emphasis ad- 
ded.)® Second, the Third District Court 
of Appeal may have changed the bur- 
den of proof in this type of bad faith 
claim on the causation issue. 

In prior bad faith cases, the plaintiff 
typically had the burden of proving 
that the insurer’s failure to settle in 
good faith had caused the damage 
ultimately suffered by the insured. In 
Powell, however, the Third District 
Court of Appeal held: “Any question 
about the possible outcome of a settle- 
ment effort should be resolved in favor 
of the insured; the insurer has the 
burden to show not only that there was 
no realistic possibility of settlement 
within policy limits, but also that the 
insured was without the ability to 
contribute to whatever settlement fig- 
ure that the parties could have 
reached.” (Emphasis added.)® By ap- 
parently shifting the burden of proof 
on this causation question to the in- 
surer, the Third District may have 
significantly changed the responsibili- 
ties of the parties in bad faith cases. 

The two factual issues, which appear 
to be the key to the Third District’s 
position that the burden should be on 
the insurer to prove that there was no 
realistic possibility of settlement, were 
the fact that the insurance company 
failed to communicate properly with 
the plaintiff regarding the insurance 
limits available (thereby precluding 
settlement discussions) and failed to 
advise the insured of communications 
with the plaintiff and the upcoming 
deadlines. 


Duty to Inform the Insured 

The First District Court of Appeal 
also recently held that the failure to 
communicate with the insured regard- 
ing the potential consequences of set- 
tlement demands and offers neces- 
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sarily opens the insurance company to 
a suit for bad faith regardless of the 
reasonableness of its actions. 

In the case of Odom v. Canal Insur- 
ance Company, 582 So. 2d 1203 (Fla. 
1st DCA 1991), the First District Court 
of Appeal reversed the lower court’s 
summary judgment in favor of the 
insurance company. The insurance com- 
pany had argued that it acted reason- 
ably as a matter of law in responding 
to a demand for its policy limits be- 
cause the company immediately of- 
fered its policy limits, but demanded 
either that the plaintiff permit the 
U.S. Government to be made a co- 
payee on the settlement check or that 
the plaintiff agree to hold the insur- 
ance company harmless in the event 
of any future lien claims by the govern- 
ment. The First District Court of Appeal 
held that even if the U.S. Government 
had a valid lien claim, requiring reso- 
lution for valid release of the plaintiff, 
the insurance company could still be 
held liable for bad faith conduct by 
failing to apprise its insured of the 
status of the discussions and the poten- 


tial consequences (an excess judgment) 
of the actions that the insurance com- 
pany was taking.’ In this case, the fact 
that there was no offer to fully settle 
the case was not addressed from the 
standpoint of causation or damages. 


Duties to an Excess 
Insurance Carrier 

Florida law now apparently requires 
that a primary insurance company not 
only act to protect the interests of the 
insured, but also that it actively work 
to protect the interests of the excess 
insurance carriers as well. 

In U.S. Fire Insurance v. Morrison 
Assurance Company, 600 So. 2d 1147 
(Fla. lst DCA 1992), the First District 
Court of Appeal declined to determine 
whether excess carriers should be al- 
lowed to proceed against a primary 
carrier for breach of an independent 
duty between the carriers. Yet by find- 
ing that the excess carrier’s right of 
equitable subrogation places it in the 
shoes of the insured, the court held 
that the excess carrier would have all 
the rights of the insured including the 
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right to sue for bad faith. 

The First District Court of Appeal 
goes on to state that the primary 
insurance carrier had an obligation to 
give the excess insurance carrier notice 
of the critical aspects of the case as 
defined in Boston Old Colony Insur- 
ance Company v. Guitierez, 386 So. 2d 
783 (Fla. 1980). 

The court, in affirming the finding 
of the jury below, held that there was 
evidence to support a finding that bad 
faith occurred despite the fact that it 
appeared that the named insured had 
been advised throughout the case and 
despite the insured’s consent to trial 
of the action. The court stated that the 
“insured’s consent to go to trial does 
not ipso facto constitute an absolute 
defense to a bad faith action.”® This 
reasoning is based upon the insured’s 
status as a layperson, while the insur- 
ance company is deemed to be an 
expert in the area of litigation. Thus, 
any advice given to the insured is given 
in a fiduciary capacity with the expec- 
tation that the insured is not as sophis- 
ticated as the insurance carrier.® 

According to Morrison, the primary 
carrier had a duty to act reasonably 
under all of the circumstances and to 
exercise due care in regard to settle- 
ments not only to the insured but also 
to the excess carrier because it had 
superior knowledge regarding the case. 


Insurers’ Liability 

In certain circumstances, insurance 
carriers may also incur liability even 
though they settled cases within policy 
limits and obtained complete releases 
for their insureds.!° 

Different types of defendants have 
the potential for serious ancillary 
problems in the event an allegedly 
frivolous suit is settled by their insur- 
ance carrier. For example, physicians 
may lose hospital privileges, undergo 
DPR licensure investigations, and be 
subject to credentialling limitations, 
all as a result of lawsuits which have 
been settled. In that vein, some profes- 
sionals have sued their professional 
liability carriers for allegedly settling 
cases imprudently because the settle- 
ment had an adverse impact upon their 
professional lives. 

In 1992, the Florida Supreme Court 
addressed whether an insurance car- 
rier could be held liable for settling a 
case while failing to give due consid- 
eration to these ancillary considera- 


tions. In the case of Shuster v. South 
Broward Hospital District Physicians 
Professional Liability Insurance Trust, 
591 So. 2d 174 (Fla. 1992), the Florida 
Supreme Court held that when the 
insurance company provides in its pol- 
icy of insurance that it may settle any 
litigation when it deems settlement to 
be “expedient,” the insured is on notice 
that they have contracted for nothing 
more than protection in a lawsuit.!! 
In noting that “[a]n insurer’s good faith 
discretion is broader when deciding to 
settle a claim within the policy limits 
than when refusing to settle or defend 
a claim,”!2 the Supreme Court held 
that the language of the policy did not 
support a legal requirement for the 
insurer to consider the ancillary im- 
pact on the professional. 

Nonetheless, the Florida Supreme 
Court added certain caveats to this 
holding which recognize the potential 
for liability. The court pointed out that 
if there are multiple parties to a suit, 
then it would not be proper to settle 
one of the suits while leaving the 
insured exposed to other claims. Simi- 
larly, in the event the insurance com- 
pany settled a claim so as to adversely 
affect an insured’s counterclaim, this 
is clearly not contemplated by the duty 
of good faith.!3 

Finally, the Supreme Court noted 
that this case involved a policy of 
insurance which had been issued prior 
to passage by the legislature of an 
amendment to F.S. §627.4147, relating 
to medical malpractice claims.'4 This 
amendment provides that: “Any offer 
of admission of liability, settlement 
offer, or offer of judgment made by an 
insurer or self-insurer shall be made 
in good faith and in the best interests 
of the insured.” (Emphasis added.)!5 
While this language has not been in- 
terpreted, it would appear to require 
the consideration of matters ancillary 
to the litigation since an insurance 
carrier must consider the “best inter- 
ests of the insured” in medical 
malpractice claims. 


Statutory Changes in the 
Uninsured Motorist Law 

In 1992, the legislature substan- 
tially revised the duties and responsi- 
bilities of all parties involved in unin- 
sured motorist claims.!® The legislature 
simplified the settlement procedure for 
injured parties and gave the injured 
party much more leverage in obtaining 


a rapid resolution of the uninsured 
claim. In doing so, they opened the 
door for the insured to pursue what 
appears to be a new type of “bad faith” 
claim in many uninsured motorist 
cases. 


Statutory Underinsured 
Settlement Procedure 

The revised statute provides that the 
injured party must notify the underin- 
sured motorist carrier of a written offer 
to settle which the injured party wishes 
to accept. The notice must be sent by 
certified or registered mail. Once the 
notice has been provided, the underin- 
sured motorist carrier has 30 days in 
which to determine how it wishes to 
proceed. 

Within those 30 days, the underin- 
sured motorist carrier may notify its 
insured that it consents to the settle- 
ment and authorizes same, and waives 
its subrogation rights. If no response 
is provided within the 30-day period, 
then the underinsured motorist carrier 
is deemed to have consented to the 
settlement. The injured party may then 
proceed to execute a full release in 
favor of the tortfeasor and the liability 
carrier, and may finalize the proposed 
settlement without prejudice to its own 
underinsured motorist claim.!7 

It should be noted that the injured 
party has the option to accept less than 
the full value of the tortfeasor’s liabil- 
ity policy. However, in the event less 
than the full value of the tortfeasor’s 
policy is accepted, the injured party’s 
underinsured motorist carrier will re- 
ceive a set-off for the full value of the 
tortfeasor’s policy (even though the full 
value was not taken).1§ 

If the underinsured motorist carrier 
notifies its insured that it reserves its 
rights to subrogation within the 30-day 
period referenced above, it must pay 
to the injured party (the insured) the 
amount of the written offer from the 
tortfeasor’s liability insurer within the 
30-day timeframe, or waive its right 
to subrogation. In either event, the 
injured party may then pursue the 
underinsured claim. If the subrogation 
rights are preserved, the statute then 
provides: “Thereafter, upon final reso- 
lution of the underinsured motorist 
claim, the underinsured motorist car- 
rier can seek subrogation against the 
underinsured motorist and the liability 
insurer for the amounts paid to the 
injured party.”!9 
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Uninsured/Underinsured 
Bad Faith Claims 

The other significant change which 
was made in the underinsured/ 
uninsured motorist field relates to the 
right of an injured party to sue their 
uninsured motorist carrier for bad faith 
failure to settle and for damages that 
exceed the value of their uninsured 
motorist policy. 

Florida courts have previously con- 
cluded that the injured party cannot 
sue the uninsured carrier for bad faith 
unless the injured party has proven 
coverage and obtained a jury verdict 
for more than the amount of the appli- 
cable coverage. Then, the injured party 
is required to file a second and sepa- 
rate bad faith lawsuit against his or 
her own insurance carrier. Prior to the 
revision of this statute in 1992, the 
damages recoverable in the “first party 
bad faith action” were limited to “bad 
faith” damages and did not include 
“excess personal injury damages” for 
amounts over the value of the insur- 
ance policies.2° 

It should be noted that the Florida 
Legislature provided introductory lan- 
guage to the amendments made in 
1992 which specified that “the purpose 
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of subsection (10) of §627.727, Florida 
Statutes relating to damages, is to 
reaffirm existing legislative intent, and 
as such is remedial rather than sub- 
stantive. .. ”21 Since remedial statutes 
are typically given retroactive effect, 
this language appears to make the 
revised statute applicable to all pend- 
ing cases. 

Subsection (10) of F.S. §627.727 pro- 
vides that an uninsured motorist carrier 
may be sued for bad faith damages not 
previously recognized. First, however, 
the insured must perfect its right to 
bring this suit under F.S. §624.155, 
which requires 60 days’ advance notice 
prior to bringing the suit. 

In the event the insurance carrier 
fails to resolve the matter within that 
60-day period of time, then the injured 
party with uninsured coverage has the 
right to sue the insurance carrier, not 
only for the amount of coverage pro- 
vided in the uninsured motorist policy, 
but also for “the total amount of the 
claimant’s damages, including the 
amount in excess of the policy limits, 
and the interest on unpaid benefits, 
reasonable attorneys’ fees and costs 
and any damages caused by a violation 
of a law of this state. The total amount 
of the claimant’s damages are recover- 
able whether caused by an insurer or 
by the third party tortfeasor.”22 This 
provision will certainly cause unin- 
sured motorist carriers to take notice 
of the reasonable value of claims and 
will encourage them to resolve claims 
at an earlier stage in most instances. 

One interesting question regarding 
the total damages which may be re- 
coverable under this statute relates to 
punitive damages against drunk driv- 
ers. Because the legislature included 
the last sentence, which provides for a 
claimant to recover damages whether 
caused by the insurer or “by a third 
party tortfeasor,’ there appears to be 
a question over whether the statute 
would permit recovery of punitive dam- 
ages from the uninsured motorist car- 
rier in those situations in which such 
damages would be recoverable from the 
third party tortfeasor (such as when it 
is proven that the party was driving 
drunk or that the party committed 
some other egregious conduct). 

The amendment provided by the 
legislature creates what appear to be 
new remedies against uninsured mo- 
torist carriers in bad faith cases. F.S. 
§624.155 previously permitted a civil 


action against an insurer when the 
insurer failed to settle claims with the 
insured in good faith. The new damage 
provisions contained in F.S. §627.727, 
however, provide for substantially 
greater damages. Now the plaintiff not 
only has the right to recover the value 
of the uninsured motorist policy and 
all damages relating to the bad faith 
of the insurance company, but further 
has the right to recover the full value 
of all damages caused by the third 
party tortfeasor. Insofar as the full 
value of the damages caused by the 
third party tortfeasor may not have 
been included in the damages caused 
by the insurance carrier’s bad faith, 
this amendment seems to have created 
a new element of damage in the statu- 
tory bad faith case for the injured 
motorist in uninsured cases. 


Conclusion 

The law in Florida relating to bad 
faith is ever changing. Practitioners 
and insurance carriers must be ever 
vigilant in responding to the changing 
case law, as well as the revision of 
statutory duties. 0 
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bile Insurance Company, 575 So. 2d 1289 
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BUSINESS LAW 


Second District Court Limits the 


Rights of Spouses to Hold Bank 


n Florida, a presumption exists 
with regard to real property that 
when the property is acquired in 
the name of a husband and wife, 

a tenancy by the entireties is created. 
Once such an estate is created, the 
debts of either the husband or the wife 
individually may not attach against 
the real property held by them as 
tenants by the entireties.! In First 
National Bank of Leesburg v. Hector 
Supply Company, 254 So. 2d 777, 780 
(Fla. 1971), the Florida Supreme Court 
held that this presumption with regard 
to realty matters does not apply to 
personal property owned by a husband 
and wife together. The fact that a 
tenancy by the entireties presumption 
does not exist with regard to personal 
property held by a husband and wife 
is of particular concern for spouses who 
maintain joint bank accounts. 


The Florida Supreme Court in 
Leesburg, stated that: 


A viable tenancy by the entirety with regard 
to realty or personalty must possess always 
and at the same time the following charac- 
teristics of form: (i) unity of possession (joint 
ownership and control); (ii) unity of interest 
(the interest must be the same); (iii) unity 
of title (the interest must originate in the 
same instrument); (iv) unity of time (the 
interest must commence simultaneously); 
and (v) unity of marriage.” 


In applying that type of tenancy to 
a bank account, the Supreme Court 
further stated: 


So long as a bank account, contract or 
signature card is drafted in a manner 
consistent with the essential unities of the 
entireties estate, and so long as it contains 
a statement of permission for one spouse to 
act for the other, the requirements of the 
form of the estate will have been met. 
However, since the form will be similar to 
that of a joint tenancy, and since the 
spouses may or may not intend that a 


Accounts as Tenants by the Entireties 


Terrace Bank sets 
an alarming 
precedent for 

attorneys and their 
clients who share 
accounts marked 

“joint account with 

rights of 
survivorship” with 
their spouse 


by Tracey K. Jaensch 


tenancy by the entirety should result, the 
intention of the parties must be proven 
unless the instrument creating the tenancy 
clearly bears an express designation that 
the tenancy is one held by the entireties.’ 


In light of the fact that the majority 
of bank signature cards do not carry a 
specific designation for an account held 
as a tenancy by the entirety, but 
rather, more typically, designate an 
account held by a husband and wife 
as a “joint account with rights of 
survivorship,” Florida lower courts have 
been continually required to focus on 
the intent prong of the Leesburg test 
in determining whether a tenancy by 
the entireties was created. 

Historically, Florida courts have 
found an intent to create a tenancy by 
the entireties on the part of a husband 
and wife when their joint bank account 
was used for their joint expenses and 
was created from jointly owned funds. 
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In Marine Midland Bank-New York v. 
Arms, 409 So. 2d 215 (Fla. 4th DCA 
1982), the Fourth District Court found 
that a husband and wife’s bank ac- 
count was held as tenants by the 
entireties where a signature card 
marked “joint account” with funds to 
be drawn by “either one or both of the 
survivors” was coupled with the testi- 
mony of the husband that both he and 
his wife “owned” the account and his 
showing that the money to create the 
account came from assets solely owned 
by the wife.* 

Even when a joint account is identi- 
fied as a “business account,’ courts 
have held that if the requisite intent 
is proven, an account held by a hus- 
band and wife is held as tenants by the 
entirety. In Gibson v. Marr, 395 So. 
2d 1279 (Fla. 4th DCA 1981), the 
Fourth District Court found that two 
bank accounts held by a husband and 
wife in the name of a business were 
intended to be held as tenants by the 
entireties when the husband testified 
that all property owned by him and his 
wife was held as tenants by the en- 
tirety, the couple presented a fictitious 
name affidavit showing the husband 
and wife as owners of the business, and 
the couple presented evidence that 
they filed a joint income tax return.5 

However, more recently attorneys 
for creditors wishing to attach the joint 
bank accounts of a husband and wife 
to satisfy the debt of one spouse have 
begun to argue that it is not the intent 
of the depositors, i.e., the husband and 
wife, between themselves to create an 
entireties estate that is dispositive as 
to whether a viable tenancy by the 
entireties was intended to be created, 
but rather the intent between the bank 
and its customers. This argument par- 
ticularly arises when the bank in which 
the joint account is held does not 
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expressly offer accounts held as ten- 
ants by the entireties. 

Historically, the majority of Florida 
courts held that it was the intent of the 
husband and wife that was determina- 
tive in establishing an intent to create 
a tenancy by the entireties in bank 
accounts. In Winter v. Parks, 91 So. 
2d 649 (Fla. 1956), the Florida Su- 
preme Court stated: “In the absence of 
language showing clearly the intent of 
the parties one way or the other, it is 
always appropriate to investigate the 
facts and circumstances leading up to 
and surrounding the creation of the 
bank account in order to determine the 
intent of the depositors.”6 

Similarly, in Leesburg, the Florida 
Supreme Court held that: “If it could 
be proved that the couple desired an 
estate by the entireties, their account 
could not be garnished on account of 
the individual debt of the husband.” 

Even more recently this issue was 
addressed by the Second District Court 
in In re: Guardianship of Medley, 573 
So. 2d 892 (Fla. 2d DCA 1990). In 
Medley, the Second District Court 
stated that: “Signature card provisions 
permitting withdrawal of account funds 
by either of two owners of an account 
are not determinative of the kind of 
ownership interest in the funds in the 
account.”8 

The court further stated that provi- 
sions relating to signature cards “es- 
tablish the immunity of the bank 
against a claim of wrongfully permit- 
ting a withdrawal by one spouse but 
in no way affects the right as between 
the husband and wife.” Rather, the 
court held, it is the intent of the 
account creators “that ultimately con- 
trols.”10 

However, the most recent statement 
of Florida’s Second District Court may 
signal a dramatic trend away from the 
focus on the intent of the husband and 
wife as depositors toward an examina- 
tion of the bank’s policies and reg- 
ulations with regard to the creation of 
tenancies by the entireties in their 
accounts. In Terrace Bank of Florida 
v. Brady, et al., 17 Fla. L. Weekly 
D1185 (Fla. 2d DCA May 8, 1992), the 
Second District Court, in determining 
the intent of a husband and wife to 
create a tenancy by the entireties in 
their bank accounts, found it signifi- 
cant that the bank did not offer a 
“tenancy by the entireties” account and 
that the depositors did not specifically 
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request such account by name.!! 

In that case, the appellee and his 
wife testified in depositions that the 
funds used to create the garnished 
bank accounts came primarily from the 
loan proceeds of a loan to the appellee 
and his wife jointly.12 Further, both 
appellee and his wife testified that 
thereafter, all monies subsequently de- 
posited into the account came from 
rents from jointly owned property, 
jointly owned stocks, and monies re- 
ceived from the dental practice in which 
both husband and wife worked full 
time.!3 Additionally, the appellee and 
his wife testified that the accounts 
were the only bank accounts owned by 
them and were used exclusively for all 
of their household expenses.14 

Further, the Second District major- 
ity, following only the concurring opin- 
ion of Justice Dekle in Leesburg, uni- 
laterally raised the burden of proof of 
intent from the “greater weight of the 
evidence” standard to “clear and con- 
vincing.”!5 Justice Dekle in his 
Leesburg concurrence wrote: 


We are dealing with a type of transaction 
which is easily abused; in order to prevent 
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an abuse of the entireties doctrine, it should 
be shown by clear and convincing proof that 
the parties’ intention to create a tenancy 
by the entireties existed at the time of the 
acquisition of the assets in question, and 
that the tenancy by the entireties was not 
a hurried, after-the-fact creation used for 
the purpose of insulating funds from legiti- 
mate claims of creditors of one of the 
spouses.!& 


Relying on this rationale, the Second 
District Court ruled that it was con- 
vinced that the Leesburg majority in- 
tended to place upon a married couple 
who attempts to exempt their bank 
account from the claim of a creditor of 
one spouse a “clear and convincing” 
standard of proof.!? 


Court Sets Precedent 

The Second District Court’s decision 
in Terrace Bank sets an alarming pre- 
cedent for those attorneys and their 
clients who share their accounts 
marked “joint account with rights of 
survivorship” with their spouse. The 
notion that the bank may dictate the 
manner in which a husband and wife 
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choose to share their funds between 
them is clearly not in keeping with the 
long-standing rule in Florida that a 
husband and wife’s jointly held prop- 
erty is exempt from the claims of only 
one of the spouses’ creditors. Moreover, 
such a ruling is against public policy, 
which encourages married couples to 
share assets. 

In any case, individuals whose prac- 
tices and businesses subject them to 
individual liability ought to protect 
themselves by assuring that their bank 
signature cards are marked “tenancy 
by the entirety account” or by expressly 
stating a wish in writing to hold the 
account in that manner to their banks 
when such accounts are opened. (J 
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Ithough no court has held 
a bankruptcy trustee per- 
sonally liable for the 
debtor’s environmental 
cleanup costs, bankruptcy trustees and 
their counsel need to understand the 
potential risk. Under numerous envi- 
ronmental laws, an individual may 
become personally liable for cleanup 
of preexisting environmental contami- 
nation merely by acquiring ownership 
or control of property.! Regulators may 
seek to apply the concept of no-fault, 
successor liability for remediation of 
contaminated property to assert per- 
sonal liability against a bankruptcy 
trustee. The problem is compounded, 
from the trustee’s perspective, by the 
Supreme Court’s decision in Midlantic 
National Bank v. New Jersey Depart- 
ment of Environmental Protection, 474 
U.S. 494 (1986), which restricts the 
trustee’s right to abandon contami- 
nated property. Further, most bank- 
ruptcy estates lack the financial re- 
sources to clean up substantial haz- 
ardous waste contamination. 


Dismissal 

Bankruptcy courts and trustees have 
adopted a variety of approaches for 
resolving this significant tension be- 
tween environmental law and the trus- 
tee’s obligations under the Bankruptcy 
Code. The safest approach, at least 
from the trustee’s perspective, is to 
avoid the issue by getting the case 
dismissed without appointment of a 
trustee. In Charles George Land Recla- 
mation Trust, 30 B.R. 918 (Bankr. D. 
Mass. 1983), the U.S. trustee brought 
an emergency motion for dismissal or, 
in the alternative, for conversion of the 
Ch. 11 proceedings filed by the owner 
and operator of a waste disposal facil- 
ity. At the beginning of the hearing, 
the debtor consented to conversion to 
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Ch. 7. Nevertheless, the U.S. trustee, 
joined by state and local governmental 
authorities, urged the court to dismiss 
the bankruptcy. The court noted that 
at the time of the hearing, “it became 
apparent that the U.S. Trustee would 
be called upon to serve as Chapter 7 
Trustee of this estate as no member of 
the panel of private trustees was will- 
ing to assume the responsibilities of 
this estate.” Id. at 921. The common- 
wealth argued in support of its motion 
to dismiss that any appointed trustee 
would be required to immediately rec- 
tify the ongoing violations of state 
environmental law at the debtor’s site 
or else be found in violation of 28 
U.S.C. §959(b).2 In opposition to the 
motion to dismiss, the debtor contended 
that the U.S. trustee’s argument for 
dismissal was irrelevant because the 
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debtor had a “constitutional right to 
take advantage of the provisions of the 
Bankruptcy Code.” Id. at 922. Never- 
theless, the Charles George court dis- 
missed the case because it was im- 
possible for any trustee to manage the 
debtor’s site in compliance with state 
law and thus meet the requirements 
of 28 U.S.C. §959(b). Id. The court 
further stated that “the unwillingness 
of any member of the U.S. Trustee’s 
panel of private trustees, and, for that 
matter, the U.S. Trustee himself, to 
become Chapter 7 Trustee of the estate 
is understandable in view of the poten- 
tially unlimited and untested liability 
standards of both the state and federal 
Superfund statutes.” Id. at 924. 
Similarly, the bankruptcy court in 
Mattiace Industries, Inc., 76 B.R. 44 
(Bankr. E.D. N.Y. 1987), dismissed the 
debtor’s Ch. 11 case rather than con- 
vert to Ch. 7 and appoint a trustee. In 
Mattiace, the State of New York argued 
that the appointment of a trustee would 
be the most effective means of termi- 
nating the debtor’s operation of an 
illegal hazardous waste site. The Mat- 
tiace court responded that “the bounda- 
ries of the trustee’s duties and scope 
of liability in this type of case remain 
potentially unlimited and untested. The 
court-appointed trustee would be obli- 
gated to clean up the site.” Id. at 47. 
Although the court characterized the 
trustee’s liability as “potentially un- 
limited and untested,” the court stated 
that pursuant to the Supreme Court’s 
decision in Midlantic “the trustee has 
an affirmative duty to clean up the site 
and comply with state laws.” Id. at 47. 
In Commercial Oil Service, Inc., 58 
B.R. 311, 317 (Bankr. N.D. Ohio 1986), 
the bankruptcy court also decided to 
dismiss a Ch. 7 case for cause under 
Bankruptcy Code §707 rather than 
subject a trustee to the risks occa- 
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sioned by the environmental cleanup 
statutes: “[T]he trustee will be liable 
for failing to clean up the site as well 
as for any injuries resulting from such 
failure. The court does not believe that 
the trustee who is unfamiliar with 
hazardous waste disposal should bear 
such an onerous burden.” The Com- 
mercial Oil court further granted the 
State of Ohio’s motion to remand its 
action against the debtor to enforce the 
state’s environmental protection laws 
to the state court. 

A second approach for trustees of 
estates with contaminated property is 
to seek a so-called “Envirotek” letter 
from the U.S. Environmental Protec- 
tion Agency (EPA). In In re Envirotek, 
Ltd., No. 89-10222-M (Bankr. W.D. 
N.Y.), the U.S. trustee was initially 
unable to find a qualified trustee for 
the debtor. Therefore, the U.S. trus- 
tee’s office obtained a letter from the 
Department of Justice, Land and Natu- 
ral Resources Division, stating that the 
“United States will not seek to hold a 
Chapter 7 trustee appointed [in the 
case] personally liable for any civil 
claims for hazardous waste clean- 
up costs so long as the trustee in 
administering the estate does not act 
in any manner that causes or contrib- 
utes to environmental harm.” Trustees 
also have petitioned the bankruptcy 
court for orders relieving the trustee 
from personal liability. The EPA, on 
occasion, has entered into consent de- 
crees to reach the same result.? Trus- 
tees may also take some comfort from 
the EPA’s new interpretive rule on 
liability under the security interest 
exemption, entitled “Lender Liability 
Under CERCLA,” 40 CFR, Part 300, 
which provides in part “innocent trus- 
tees or fiduciaries are not liable under 
CERCLA.” 

An Envirotek letter or consent de- 
cree with the EPA does not estop state 
regulatory agencies which also might 
have jurisdiction to assert claims 
against the trustee. 

In State of Wisconsin v. Better Brite 
Plating, Inc., 466 N.W. 2d 239 (Wis. 
App. 1991), the state regulators sought 
to assert personal liability against a 
former bankruptcy trustee for hazard- 
ous waste cleanup costs under the 
Wisconsin Hazardous Waste Manage- 
ment Act. The bankruptcy court in 
Better Brite Plating, Inc., 105 B.R. 912 
(Bankr. E.D. Wis. 1989), permitted the 
trustee to abandon the property with- 


out addressing the question of the 
trustee’s personal liability. The Wis- 
consin Court of Appeals noted that 
“there was no definitive judicial state- 
ment resolving the question of personal 
liability of bankruptcy trustees” and 
thus resorted to “fundamentals.” State 
of Wisconsin v. Better Brite Plating, 
Inc., 466 N.W. 2d at 246. The appellate 
court noted that “in those areas where 
the Bankruptcy Code has failed to 
define the powers and duties of bank- 
ruptcy officials, the courts have applied 
the rule that proceedings in bank- 
ruptcy are in the nature of proceedings 
in equity.” 

The state appellate court looked to 
one of the few cases to reach the U.S. 
Supreme Court on the issue of personal 
liability of the bankruptcy trustee, Mos- 
ser v. Darrow, 341 U.S. 267 (1951). In 
Mosser, the Supreme Court upheld the 
personal liability of a trustee who de- 
liberately permitted his agents to profit 
from the trading of securities owned 
by the bankruptcy estate. The Court 
also considered the 10th Circuit Court 
of Appeals’ decision, Sherr v. Winkler, 
552 F.2d 1367 (10th Cir. 1977), which 


ruled that a trustee is personally liable 
only for acts determined to be “willful 
and deliberate” and a violation of the 
trustee’s duties. Id. at 1375. The Better 
Brite appellate court stated that “it is 
most inequitable to expose the trustee 
to personal liability for the potentially 
severe penalties and clean-up costs for 
acts that were done without purposeful 
disregard of the law.” Better Brite, 466 
N.W. 2d at 247. The court recognized 
that “if we add to the equitable equa- 
tion the potentially devastating impact 
personal liability will have upon the 
pool of persons willing to serve as 
trustees in toxic waste cases, fairness 
demands that the government prove 
deliberate conduct as an element of 
personal liability.” Id. 

As an aside, the Better Brite appel- 
late court rejected the state’s reliance 
upon 28 U.S.C. §959(b) as proof of 
Congress’ intent to hold trustees per- 
sonally liable for violations of state 
law. Citing Midlantic, the appellate 
court concluded that “neither the stat- 
ute itself nor the cases dealing with it 
suggest a congressional intent to im- 
pose personal liability.” Id.4 
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The Supreme Court of Wisconsin 
reviewed the court of appeals’ decision 
in State of Wisconsin v. Better Brite 
Plating, Inc., 483 N.W. 2d 574 (Wisc. 
1992). The Wisconsin Supreme Court 
concluded that Wisconsin courts have 
no jurisdiction over the trustee defen- 
dants personally and therefore dis- 
missed the case for lack of jurisdiction. 
The state Supreme Court posed the 
issue as “whether [the trustees], by 
violating Wisconsin’s hazardous waste 
act, acted outside of their scope of 
authority and therefore are subject to 
Wisconsin state court jurisdiction in 
their personal capacities.” Id. at 578. 
The court concluded that §959 applies 
only to trustees in their official capaci- 
ties and does not grant state court 
jurisdiction over trustees in their per- 
sonal capacities where such trustees 
acted in their official capacities. The 
state Supreme Court further concluded 
that violating state law is not a use 
indication that the trustee acted out- 
side the scope of authority sufficiently 
to allow state courts to obtain 
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jurisdiction over the trustee in his or 
her personal capacity. 

Like the Wisconsin Court of Appeals, 
the Wisconsin Supreme Court rejected 
the state’s interpretation of 28 U.S.C. 
§959. The state Supreme Court ex- 
plained that the state’s suggestion that 
a violation of state law means, ipso 
facto, that the trustee acted outside the 
scope of authority and therefore is 
subject to state court jurisdiction in a 
personal capacity “would conflict with 
§959’s historical purpose, its long- 
standing interpretation and its struc- 
ture.” Id. at 579. After discussing the 
historical application of §959, the state 
Supreme Court concluded that “i]t is 
clear this section did not grant states 
jurisdiction over trustees in their per- 
sonal capacities.” Id. at 581. 

The Wisconsin Supreme Court con- 
curred with the court of appeals’ policy 
consideration that personal liability 
would have a “potential devastating 
impact” on the pool of persons willing 
to serve as trustees. Thus, the court 
concluded that where trustees act out- 
side their official capacities and scope 
of authority, they may be sued person- 
ally in state court. Section 959(b) does 
not, however, automatically render a 
trustee subject to state court 
jurisdiction for a suit seeking personal 
liability merely because the trustee 
violates state law. 

Better Brite should provide some com- 
fort for trustees facing estates with 
environmental contamination. Insula- 
tion from personal liability, however, 
does not necessarily provide the estate 
with the financial resources to clean 
up property. In situations where aban- 
donment may not be an option, the 
trustee should consider the surcharge 
provision of Bankruptcy Code §506(c), 
which in essence permits the trustee 
to charge property (thereby priming 
the mortgage debt) with the reason- 
able, necessary costs and expenses of 
preserving, or disposing of, such prop- 
erty to the extent of any benefit to the 
lienholders. In fact, given mortgage 
lenders’ reluctance to handle environ- 
mental remediation after United States 
v. Fleet Factors Corp., 901 F.2d 1550 
(11th Cir. 1990), some mortgage lend- 
ers will advance additional funds to the 
trustee to assess and remediate mort- 
gaged property of the estate. 

In conclusion, trustees and their coun- 
sel must be cognizant of the potential 
risk of personal liability occasioned by 
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the environmental laws. Accordingly, 
panel trustees must carefully evaluate 
the risks and headaches involved in 
being appointed trustee for debtors 
with environmental problems. 9 


1 See The Comprehensive Environmental 
Response, Compensation and Liability Act 
of 1980, 42 U.S.C. §9601; see also Mirsky, 
Conway, and Humphrey, The Interface Be- 
tween Bankruptcy and Environmental Laws, 
46 Bus. Law. 626 (1991). 

2 28 U.S.C. §959(b) provides: 

“(b) Except as provided in Section 1166 of 
Title 11, a trustee, receiver or manager 
appointed in any cause pending in any court 
of the United States, including a debtor-in- 
possession, shall manage and operate the 
property in his possession as such trustee, 
receiver or manager according to the re- 
quirements of the valid laws of the state in 
which such property is situated, in the same 
manner as the owner or possessor thereof 
would be bound to do if in possession 
thereof.” 

3 In re Transcon Lines (Case No. LA-90- 
10680-BR) (Bankr. C.D. Cal. June 10,1991) 
(Ch. 7 trustee granted summary judgment, 
relieving him of personal liability except for 
his intentional acts or failure to act, order 
of bankruptcy court appealed by EPA, sub- 
sequently settled by “Envirotek Letter”); 
French v. Mississippi Dept. of Natural Re- 
sources, (Case No. 1-89-02294; Adversary 
Proceeding No. 91-3163) Bankr. N.D. Ohio 
1991) (Ch. 7 trustee petitioned court for an 
order relieving him of personal liability, 
except for intentional acts); U.S. v. Environ- 
mental Conservation Chemical Corp., No. 
IP-83-1419C (S.D. Ind. 1991) (Superfund 
consent decree entered on September 9, 
1991, limiting trustee’s personal liability to 
“bad faith”). 

4 The 11th Circuit Court of Appeals in 
In re N.P. Mining Company, Inc., 963 F.2d 
1449 (11th Cir. 1992), recently discussed 
the policy of 28 U.S.C. §959(b) in conjunc- 
tion with administrative priority claims. 
The petitioners contended that §959(b) is 
relevant only when the trustee is actually 
operating the business of a debtor, and not 
when the trustee is liquidating it in Ch. 7 
proceedings. The court reviewed the trus- 
tee’s involvement and found that the opera- 
tions ceased upon the appointment of the 
Ch. 11 trustee, and the trustee’s only duty 
was to keep alive a coal brokering contract. 
Thus, the court held that “the policy of 
§959(b) applies only with respect to those 
fines assessed for mining operations after 
the petition was filed and before the Chapter 
11 trustee took control.” Id. at 1460. There- 
fore, authority in the 11th Circuit supports 
the argument that §959(b) does not apply 
to Ch. 7 proceedings. See also In re Corona 
Plastics, Inc., 99 B.R. 231, 236 (Bankr. 
D.N.J. 1989) (“Where, as here, the trustee 
is not conducting business, but instead is 
disposing of the assets of the estate, §959(b) 
is not applicable.”). In re Heldor Industries, 
Inc., 131 B.R. 578 (Bankr. D.N.J. 1991) 
(§959(b) does not apply in liquidation proceed- 
ings). 
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TAX LAW NOTES 


Buy-Sell Agreements, IRC §2703, 
and the Final Regulations 


ow can you tell if the new 

valuation rules in §2703 

apply to your client’s buy- 

sell arrangement? And if 
they do apply, what can you do about 
it? 

Section 2703(a) generally provides 
that options, agreements, and transfer 
restrictions are to be ignored in valu- 
ing property for transfer tax purposes 
if they enable certain persons to ac- 
quire the property for less than its fair 
market value.! 

But that general rule doesn’t apply 
to all buy-sell arrangements. Deter- 
mining whether the general valuation 
rules apply requires a three-step analy- 
sis of 1) when the right or restriction 
was created, 2) the relationship be- 
tween the parties, and 3) whether the 
three requirements for the exception 
in §2703(b) are met. 

The first step in the analysis in- 
volves the time of creation. Section 
2703 applies only to rights or restric- 
tions that are created or substantially 
modified after October 8, 1990. The 
regulations contain examples of modifi- 
cations that are substantial as well as 
modifications that are not.? If your 
modification is not addressed by the 
regulations, you may want to request 
a ruling about whether a proposed 
change in any right or restriction is a 
substantial modification. 

If the arrangement is not exempt 
from §2703(a) based on the time of 
creation, the second step is to deter- 
mine the relationship between the par- 
ties. Section 2703 does not apply if 
more than 50 percent (by value) of the 
property subject to a particular right 
or restriction is owned by persons who 
are neither members of the transferor’s 
“family” nor the natural objects of the 
transferor’s bounty.? In that event, the 
requirements for the exception to the 
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section are considered to be met.4 

Turning this around, it means that 
§2703 may apply if 50 percent or more 
of the value of that property is owned, 
directly or indirectly, by the transferor, 
the transferor’s spouse, an ancestor of 
either of them, the spouse of an ances- 
tor, any descendant of the parents of 
the transferor or of the transferor’s 
spouse, and any other person who is a 
natural object of the transferor’s 
bounty.5 

This rule produces some peculiar 
results: 

¢ Any interest in the property owned 
by someone who is related to the trans- 
feror (as described above) must be 
included even though that person is 
not a natural object of the transferor’s 
bounty (e.g., married siblings who have 
their own families, brothers-in-law, and 
sisters-in-law). 

¢ If the transferor owns 50 percent 


or more of the property, the three 
requirements in §2703 will not be con- 
sidered met even though the other 
parties are neither related nor natural 
objects of the transferor’s bounty and 
the terms of the right or restriction 
have been negotiated at arm’s length. 
This result apparently was not in- 
tended, but the regulations will not be 
changed; if you have this situation, 
consider asking the Service to rule that 
it meets the comparability require- 
ment. 

If the arrangement hasn’t escaped 
§2703(a) after the first two steps, the 
third step is to determine if it meets 
the following three requirements in 
order to qualify for the statutory excep- 
tion: The right or restriction 1) must 
be a bona fide business arrangement; 
2) must not be a device to transfer the 
property to members of the decedent’s 
family for less than full and adequate 
consideration, and 3) must be compara- 
ble to similar arrangements entered 
into by persons in an arm’s-length 
transaction.® 

The first two requirements are not 
new, because all restrictive arrange- 
ments must meet them. If you can’t 
meet one or both of them, you have a 
problem for reasons that don’t have 
their origin in §2703.’ 

The third requirement, as expressed 
in the statute, may or may not be new, 
but the regulations have added a con- 
cept to the statutory language that is 
new. The regulations provide that the 
arrangement will be “treated as” com- 
parable if the taxpayer can meet a new 
“fair bargain” test.§ 

When coupled with the 50 percent 
ownership test, the fair bargain test 
could produce some harsh results. For 
example, even an arrangement negoti- 
ated at arm’s length by persons who 
are related but are not natural objects 
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of the transferor’s bounty (siblings, 
in-laws, etc.) must meet the compara- 
bility requirement, which may mean 
meeting the fair bargain test if there 
are no actual comparables. 

If the three-step analysis leads to the 
conclusion that you have to contend 
with the fair bargain test, what are 
your options? One is to consider basing 
the price or formula used in the agree- 
ment on a fair market value appraisal, 
although in a negotiated arrangement 
this may be a sure way to blow the 
deal. To compare a price produced 
through negotiations to an appraised 
value that is based on what a hypo- 
thetical willing buyer and willing seller 
might do means to ignore the unique 
factors that influenced the parties in 
their real-world negotiations. The cir- 
cumstances of the parties inevitably 
affect the price. 

For example, an option price for 
property negotiated between its sole 
owner and someone who is not a co- 
owner is likely to be based on consid- 
erations different from those that would 
drive an arrangement between co- 
owners of that property. Unique to the 


co-owner situation is the fact that the 
parties normally agree to a price at 
which they will either buy or sell 
depending upon who dies first, and 
implicit in that agreement is their 
conclusion that, because either one 
might be the buyer or the seller, this 
is a fair arrangement even if the price 
is lower than one an appraiser might 
determine.® 

The Service is likely to rely heavily 
on the fair market value of the prop- 
erty when the option is granted to 
determine if the arrangement meets 
the comparability requirement under 
the fair bargain test. But if the parties 
don’t want to have their arrangement 
dictated by an outside appraiser, and 
if they conclude that business consid- 
erations are more important than the 
tax results, plan to preserve their right 
to have the agreement price fix the 
estate tax value by showing the par- 
ties’ lack of donative intent when they 
entered into the arrangement (for the 
reasons described in the following para- 
graph). Argue that the regulations do 
not provide that the fair bargain test 
is the only way to meet the comparabil- 
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ity requirement. Plan also to attack the 
fair bargain test on the grounds that 
it is an invalid exercise of the commis- 
sioner’s regulatory authority.!° 

Prepare for this battle by document- 
ing as thoroughly as possible the arm’s- 
length nature of the negotiations with 
contemporaneous memoranda describ- 
ing the bargaining sessions, letters 
from the parties to each other and from 
their advisors to the parties, and any 
other available documentation that 
shows the bargaining positions the 
parties took, the compromises they 
reached, and the reasons for their deci- 
sions. Consider using this approach 
with negotiated arrangements both 
when the parties are related but not 
natural objects of the bounty, and when 
related parties are the natural objects 
of each other’s bounty. 

Section 2703 also applies for gift tax 
valuation purposes, but only when the 
transferred property is already subject 
to a right or restriction; it does not 
apply to determine if a gift occurs when 
the buy-sell arrangement is created. 
Granting an option to buy property is 
the transfer of a property right that is 
separate from the property subject to 
the option,!! and the gift tax regula- 
tions describe how to determine if that 
transfer is a gift: “[A] sale, exchange, 
or other transfer of property made in 
the ordinary course of business (a trans- 
action which is bona fide, at arm’s 
length, and free from any donative 
intent), will be considered as made for 
an adequate and full consideration in 
money or money’s worth. . . .”12 

This test is the same in substance 
as the statutory version of the compa- 
rability requirement, which is also 
grounded in the arm’s-length concept, 
but these regulations say nothing about 
a “fair bargain.” One of the elements 
of the fair bargain test is the “adequacy 
of any consideration given in exchange 
for the rights granted.”15 

If the consideration is adequate and 
full for gift tax purposes when the 
transfer is at arm’s length and free 
from donative intent, the courts should 
not permit the Service to prevail on a 
claim that, for estate tax purposes, the 
fair bargain test requires the taxpayer 
to prove something more than the gift 
tax regulations require for the same 
transaction. 

If the arrangement was not arrived 
at through arm’s-length negotiations, 
perhaps your client should rethink the 
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reasons for using an agreement. If the 
agreement results in the property 
passing to members of the family who 
would receive it under the will if there 
were no agreement, and if the principal 
motivation is to achieve a lower estate 
tax value, consider flushing the buy- 
sell agreement (but not necessarily the 
transfer restrictions). You may do bet- 
ter by negotiating the value with the 
Service than you would by trying to fix 
the value through an agreement. 

If you decide to use a buy-sell ar- 
rangement, but are concerned that it 
may not fix the estate tax value, review 
the tax burden provisions in your cli- 
ent’s documents to be sure the estate 
tax liability falls on the right persons 
if the agreement doesn’t fix the value. 
And review the overall plan to be sure 
that the buy-sell arrangement doesn’t 
jeopardize the marital deduction. The 
Service has recently issued two techni- 
cal advice memoranda denying the mari- 
tal deduction when stock that was 
subject to a buy-sell agreement passed 
to a QTIP trust, reasoning that the 
purchaser’s right to buy the stock, for 
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a price the Service asserted was less 
than its fair market value, was a power 
to appoint property in the trust to 
someone other than the surviving 
spouse.!4 9 


1 LR.C. §2708(a). 

2 Reg. §25.2703-1(c). Special rules apply 
to modifications and transfers of property 
that occurred after October 8, 1990, and 
before January 28, 1992 (the effective date 
of the regulations). See Reg. §25.2703-2. 

3 “Natural objects of the bounty” is not 
defined and must be determined on a case-by- 
case basis. 

4 Reg. §25.2703-1(b)(3). The 50 percent 
test is applied only to the property interests 
owned by the unrelated persons that are 
subject to the right or restriction to the 
same extent as the property owned by the 
transferor. The indirect ownership rules of 
Reg. §25.2701-6 also apply. 

5 Id. 

§ L.R.C. §2703(b). 

7 All restrictive arrangements, includ- 
ing those subject to §2703, must meet five 
requirements that have been developed by 
the courts. In addition to the first two 
requirements in §2703(b), all arrangements 
must be valid and enforceable, provide for 
a fixed or determinable price, and restrict 


transfers during life as well as at death. For 
a comprehensive discussion of these re- 
quirements, see Gamble, Buy-Sell Agree- 
ments, Transfer Restrictions and Section 
2703: Have Buy-Sells Gone Bye-Bye?, Proc. 
N.Y.U. 50TH Ann. Inst. on Fep. Taxation, Ch. 
19 (1992) (hereinafter Gamble). 

8 Reg. §25.2503-1(b)(4). 

9 See Gamble, supra note 7, at §§19.01[2] 
and 19.06[5][b]. 

10 See The Ann Jackson Family Founda- 
tion v. Commissioner, 97 T.C. 534 (1991), 
which invalidated regulations that were 
found to amend a statutory provision that 
was unambiguous and specific. 

11 Elvie Cobb v. Commissioner, 49 T.C.M. 
(CCH) 1364, 1369 (1985). 

12 Reg. §25.2512-8. In its action on deci- 
sion in Estate of Littick, 31 T.C. 181 (1958), 
the Service asserted that “substantial dis- 
parities in the life expectancies of the 
contracting parties means that the promise 
of the party likely to predecease was worth 
more than the promises of the other parties 
[and] the execution of the cross-purchase 
agreement gave rise to an immediate trans- 
fer of a contract right for less than adequate 
consideration.” CC-1985-008 (Dec. 24, 1984). 

13 Reg. §25.2703-1(a)(4)(i). See Gamble, 
supra note 7, at §19.06[5] for a discussion 
of the four elements mentioned in the regu- 
lations. 

14 TAM 9139001 (April 30, 1991) and 
9147065 (July 12, 1991). 
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cross the United States, 
there has been an in- 
creasing number of cases 
concerning the issue of 
whether industry should be required 
to accept the economic responsibility 
for mental or nervous injuries that are 
due to the workplace environment. Lar- 
son §42.23, p. 7-876 (1992). In fact, 
there appears to be a growing majority 
of states which accept the compensabil- 
ity of mental or nervous injuries caused 
by stress or other mental stimulus. 
Nonetheless, Florida remains among 
those states which substantially limit 
an employee’s ability to recover work- 
ers’ compensation benefits for mental 
injuries that are precipitated in the 
absence of any physical trauma. 

Over the years, there have been 
many Florida cases interpreting the 
statutory definition of accident and 
specifically, just what type of psychiat- 
ric/psychological injuries, if any, are 
compensable under the Florida work- 
ers’ compensation law. In defining an 
industrial accident, F.S. §440.02 (1992) 
provides in pertinent part that: “‘Acci- 
dent’ means only an unexpected or 
unusual event or result, happening 
suddenly. A mental or nervous injury 
due to stress, fright, or excitement. . . 
shall be deemed not to be an injury by 
accident arising out of the employ- 
ment... 

Until recently, the majority of case 
law decisions by the First District 
Court of Appeal (the initial appellate 
court for workers’ compensation cases) 
seemed to indicate that in order for a 
psychiatric/psychological injury to be 
compensable, there only had to have 
been some physical touching, as op- 
posed to a documented physical injury, 
at the time of the industrial accident. 
In other words, although the courts 
have always required some type of 
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physical “injury” as a predicate to an 
award of compensability for a psychiat- 
ric/psychological condition, the required 
severity of the physical injury has 
never been defined. Indeed, some cases 
have held for compensability even 
though the employee presented evi- 
dence of only a mere “touching” as 
opposed to an actual injury. 

For example, in Sheppard v. City of 
Gainesville Police Department, 490 So. 
2d 972 (Fla. lst DCA 1986), the court 
held that a policeman’s condition of 
post-traumatic stress disorder was com- 
pensable. In that case, the employee/ 
claimant was bending over to render 
aid to a victim who became combative 
and lurched toward him in a violent 
manner. The victim grabbed the claim- 
ant by the right upper arm and 
snatched his shoulder, not causing any 
physical injury but which eventually 
caused the psychiatric injury. The court 


held that the employee’s post-trau- 
matic stress disorder was compensable 
because there was some type of signifi- 
cant physical touching resulting from 
the victim’s grabbing of the claimant 
which led to the mental condition. 

Perhaps the most far-reaching case 
regarding compensability of psychiatric/ 
psychological injuries is Prahl Broth- 
ers, Inc. v. Phillips, 429 So. 2d 386 (Fla. 
1st DCA 1983), review denied, 440 So. 
2d 353 (Fla. 1983), in which the claim- 
ant was a bank teller who fell victim 
to an armed robbery. During the rob- 
bery, a handgun was placed against 
the claimant’s head, her ring was physi- 
cally removed from her finger, and she 
was forced to lie on the floor. Although 
there was no physical injury as a result 
of the various touchings, the claimant 
was awarded compensation for her psy- 
chiatric injury resulting from the rob- 
bery based upon the rationale that 
removing the ring from her finger pro- 
vided enough of a physical touching to 
allow compensability. However, the 
state of the law has seemingly changed 
with the Supreme Court’s recent hold- 
ing in City of Holmes Beach v. Grace, 
17 Fla. L. Weekly 261 (Fla. April 30, 
1992). 

In Grace, the claimant was a police 
officer who initiated a traffic stop on a 
suspected car thief. While attempting 
to handcuff the suspect, a struggle 
ensued and the suspect was accidently 
shot twice in the back, killing him. 
During the brief scuffle, the claimant 
was struck several times by the sus- 
pect’s elbow, although there was no 
physical injury identified. The officer/ 
claimant developed post-traumatic 
stress disorder. The emplceyer/carrier 
denied compensability of a resulting 
psychiatric/psychological condition. 
However, the judge of compensation 
claims made a finding of compensabil- 
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ity based upon the fact there was some 
type of physical touching when the 
suspect’s elbow struck the claimant, 
thereby laying the predicate for a find- 
ing of compensability for the psychiatric/ 
psychological injury. 

On review, the First District Court 
of Appeal agreed with the judge of 
compensation claims in Grace and af- 
firmed an award of compensability, 
citing to the holding in Sheppard. In 
doing so, the court specifically found 
that it was not necessary for the claim- 
ant’s treating doctor to testify explic- 
itly that the striking of the claimant 
was a significant circumstance in the 
causal etiology of the claimant’s psy- 
chiatric illness. The Florida Supreme 
Court reversed the First District Court 
of Appeal and denied compensability, 
apparently changing the standard for 
psychiatric injuries in Florida. 

In denying compensability of the 
claimant’s psychiatric/psychological con- 
dition, the Florida Supreme Court held 
that a mere touching does not suffice 
as a physical injury. Furthermore, the 
opinion states that the physical injury 
must be a direct cause of the claimant’s 
mental or nervous injury. However, the 
opinion does contain some limiting lan- 
guage in stating that the actual physi- 
cal injury can be relatively minor and 
still lead to a finding of compensability 
of the claimant’s condition. For in- 
stance, the Grace opinion still approves 
of the holding in Watson v. Melman, 
Inc., 106 So. 2d 433 (Fla. 1958), cert. 
denied, 111 So. 2d 40 (Fla. 1959), 
which held that a claimant’s psychiat- 
ric condition was compensable when 
the only physical injury was being 
struck on the side of the head by a 
thread spool. The Supreme Court ap- 
proves of the Watson case because the 
evidence indicated that the claimant’s 
psychiatric problems would not have 
occurred had she not been struck on 
the side of the head with a spool. It 
must also be noted that the claimant 
in Watson did have a demonstrable 
physical injury, although minor, as a 
result of being struck by the spool. 
Historically, the courts have struggled 
with the complex issue of where to 
draw the line on injuries that can be 
accepted as compensable as opposed to 
those which will be viewed as not 
related to the workplace or preexisting 
to an accident. For example, internal 
failures, such as heart attacks, are not 
compensable unless the employee sus- 


tains an unusual physical strain or 
overexertion not routine to the 
workplace and an extensive body of 
case law has attempted to interpret 
this test over the past 30 years. See 
City of Opa Locka v. Quinlan, 451 So. 
2d 965 (Fla. lst DCA 1984). The case 
law developed from psychiatric injury 
cases, like the case law concerning 
internal failures, can be viewed then 
as an attempt by the courts to allocate 
the economic responsibility for work- 
related injury to industry, where it 
belongs, and at the same time not to 


overload employers with the costs of [J 


nonwork-related and/or preexisting con- 
ditions. See Dietz and Bolton. Heart 
Attacks: Is Florida Recognizing Ex- 
panded Compensability?, 62 Fla. Bar 
Journal 2 (February 1988). 

Arguably, the decision by the Florida 
Supreme Court in Grace clarifies the 
claimant’s burden of proof in psychiat- 
ric injury cases thereby narrowing the 
application of previous cases such as 
Watson that appear to expand the 
category of compensable psychiatric 
injuries. Thus, while Watson remains 
valid, it may now define the extreme 
outer bounds of compensability and 
similar cases will probably be subject 
to increased scrutiny in the future. 

In summary, the Supreme Court 
seems to have adopted a two-pronged 
test for determining compensability of 
psychiatric/psychological injuries. First, 
there must be some physical injury as 
opposed to mere touching. Second, the 
physical injury must be a direct cause 
of the mental condition. Overall, there 
is little doubt that with the Grace 
opinion, the court narrowed the defini- 
tion of compensable mental conditions 
in terms of the first prong. 

Assuming that a finding of compen- 
sability can be made based on the 
rationale discussed above, another is- 
sue regarding the second requirement 
for compensability is whether there is 
the required temporal relationship be- 
tween the onset of the psychiatric con- 
dition and the physical injury which 
precedes it. For instance, although 
there may have been an identifiable 
physical injury which occurred at the 
time of the accident, the onset of a 
claimant’s psychiatric condition will 
many times occur months, and even 
years, later. For many years, the pre- 
vailing case law has been that the 
mental injury must be the direct and 
immediate result of the industrial in- 


jury. See Norrell Corp. v. Carle, 509 
So. 2d 1377 (Fla. 1st DCA 1987). 

In accordance with case law which 
demonstrated the request for a direct 
and immediate relationship between 
date of accident and psychiatric injury, 
employer/carriers have taken the posi- 
tion that a psychiatric condition which 
manifests itself months or years after 
the accident is not compensable as it 
is not an immediate result of the physi- 


cal injury itself. However, the First 
District Court of Appeal seems to have 
changed and broadened the definition 
of “direct and immediate” in Wal-Mart 
Stores v. Tomlinson, 558 So. 2d 276 
(Fla. lst DCA 1991), so as to allow a 
finding of compensability in cases in 
which the timing of the manifestation 
of the mental condition is seriously at 
issue. 

In Tomlinson, the claimant suffered 
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asthma attacks after being exposed to 
various fumes and bronchial irritants 
while on the job. Some five months 
later, the claimant began to experience 
severe panic attacks, depression, and 
suicidal thoughts. The claimant’s treat- 
ing psychiatrist causally related the 
mental condition to the industrial ex- 
posure and placed work restrictions 
upon her. The judge of compensation 
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claims found in favor of compensability 
of the psychiatric condition. The First 
District Court of Appeal affirmed, hold- 
ing that although the treating psychia- 
trist admitted to the absence of a 
temporal relationship and that the psy- 
chiatric condition was not a “direct and 
immediate” result of the exposure, and 
was in fact an “indirect” result, this did 
not preclude a legal conclusion that the 
mental condition is a direct and imme- 
diate result of the exposure. Therefore, 
it seems that the courts have eroded 
the meaning of “direct and immediate” 
really to mean some causal relation- 
ship to a physical injury, regardless of 
the temporal relationship. 

Arguably, the existence of a tempo- 
ral relationship may be only one of 
many factors that may tend to estab- 
lish or deny the existence of a work- 
related psychiatric or mental condi- 
tion. Again, drawing from the case law 
concerning internal failures, it would 
appear that the critical evidence is not 
necessarily the existence of a temporal 
relationship but rather the medical 
expert opinion testimony and how the 
same is developed or challenged when 
such factors are presented. If enough 
evidence can be developed to allow for 
a legal conclusion as to the existence 
of a causal relationship through medi- 
cal testimony, then such a finding will 
be upheld if competent substantial evi- 
dence supports that conclusion. There- 
fore, Tomlinson may be better char- 
acterized as a case regarding the exis- 
tence of competent substantial evidence 
and not necessarily a case which ex- 
pands the category of compensable 
cases. 

In conclusion, the current state of 
the law with respect to mental injuries 
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seems to reflect the need for the claim- 
ant to establish some type of physical 
injury which causes the manifestation 
of the psychiatric/psychological condi- 
tion, although the manifestation does 
not have to be temporally immediate, 
and the physical injury does not have 
to be the sole cause of the manifesta- 
tion. Although the Grace opinion nar- 
rows the spectrum of compensable men- 
tal conditions, the Tomlinson opinion 
may expand it. It is believed that this 
recent realignment to the definition of 
compensable mental conditions favors 
the employer/carriers. Claimants with 
mental injuries, regardless of the sev- 
erity, will no longer be compensated 
so long as the initial compensable acci- 
dent does not cause a documented 
physical injury. To the injured worker, 
this seems to be an unjust result. 
However, the determination of whether 
a sufficient physical injury occurred 
still remains in the hands of the finder 
of fact, and it is hoped that each factual 
scenario will be addressed fairly so 
that the economic burden of work- 
related injury is properly assigned. 0) 
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Evaluation of a Defined Benefit 


Deferred Pay Program for Equitable 
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his article, presented in two 
parts, endeavors to advance 
reasonable and impartial 
procedures for the discov- 
ery, evaluation, and reporting of the 
present cash value of a defined benefit 
deferred pay program of an employed 
spouse when the settlement for equita- 
ble distribution is immediate offset 
(defined below). The focus of the evalu- 
ation process must be the total program 
of the employed spouse. 


Definitions 

An understanding of the meaning of 
the following terms is essential: 

Deferred Pay Program: Any form of 
compensation that is not paid in the 
year earned.! 

Immediate Offset Settlement: This 
method of distribution finds, values, 
and reports the present cash value of 
an employed spouse’s total program. 
Pursuant to this method, the nonem- 
ployed spouse waives all rights to the 
employed spouse’s program in exchange 
for “offsetting” assets.? Immediate off- 
set is the preferred settlement mode 
since it has the advantage of a prompt 
and complete cleavage of the economic 
ties between the spouses. 

For example: Assume the total value 
of the marital estate is $200,000. The 
estate consists of a marital residence 
worth $100,000 and a pay program 
worth $100,000. Under the immediate 
offset mode, the nonemployed spouse 
would gain full title to the residence 
and waive all rights to the employed 
spouse’s program entitlement. 

Deferred Distribution: Rather than 
offsetting the pay program of the em- 
ployed spouse against other assets, the 
deferred pay method is to divide the 
plan proceeds between the spouses pur- 
suant to a qualified domestic relations 
order (QDRO). Pursuant to this settle- 
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ment mode, the nonemployed spouse 
will receive a benefit directly from the 
plan at a future date.5 

To demonstrate, assume the values 
of the above example. At a given date, 
the nonemployed spouse will receive 
all or a portion of: 1) the total deferred 
pay program, or 2) the marital portion 
of the deferred pay program.§ 

A deferred pay program settlement 
need not be an either-or procedure. In 
many instances the experienced attor- 
ney may advocate a “blended settle- 
ment.” In this procedure the total 
settlement is structured to utilize the 
best of both immediate offset and de- 
ferred distribution methods. 

Employed Spouse: The spouse whose 
deferred pay program is subject to 
equitable distribution and is therefore 
being evaluated. 


THE FLORIDA BAR JOURNAL/FEBRUARY 1993 55 


Nonemployed Spouse: The spouse 
without a deferred pay program or the 
spouse whose deferred pay program is 
not subject to equitable distribution. 
Pension Benefit Guaranty Corpora- 
tion (PBGC): A quasi-administrative 
body created by the Employee Retire- 
ment Income Security Act of 1974 
(ERISA). One of its functions is to 
ensure that plans maintain sufficient 
assets to meet their obligations if the 
plan is terminated. Toward that end, 
the PBGC publishes “representative” 
interest rates which are used to com- 
pute the present cash value of a 
terminating qualified defined benefit 
plan’s assets. In addition, the PBGC 
publishes tables which indicate their 
best estimates regarding the ages at 
which participants subject to its super- 
vision will retire. PBGC interest 
assumption tables are updated 
monthly. PBGC assumed retirement 
age (XRA) tables are revised annually. 
Accrued Benefit: The retirement bene- 
fit accumulated or earned as of a given 
date and payable at a specified future 
date. For plan administration purposes, 
the term “accrued benefit” is inter- 
preted as the benefit payable at normal 
retirement age. Thus, when the plan 
administrator or plan actuary state the 
accrued benefit, it is understood that 
they mean the accrued benefit, payable 
at normal retirement age (unless oth- 
erwise delineated). The accrued benefit 
payable at normal retirement age is 
not a useful statistic for evaluations 
in dissolution of marriage proceedings. 
Career Average Plan: For each year 
of credited service, the participant re- 
ceives as a benefit a percentage of that 
year’s compensation. The participant’s 
total benefit is the sum of each year’s 
benefit. 
Final Average Compensation / Final 
Average Pay: Plans provide a formula 


LL 
| 
> 


to compute final average compensa- 
tion. Among the more popular formulas 
are: 1) the highest three of the last five 
years, or 2) the highest five of the last 
10 years. 

Final Average Plan: A qualified de- 
fined benefit pension plan in which the 
benefit of a participant is computed 
pursuant to a formula comparable to 
the following: total years of credited 
service multiplied by final average com- 
pensation multiplied by .02. 

Present Cash Value: The present dol- 
lar worth of a future stream of 
payments. 

Life Expectancy (Mortality): The prob- 
ability that an individual of a given 
age will survive to a given future age 
or date. 


Discovery 

The single most important aspect of 
the deferred pay program evaluation 
process is discovery. The importance 
of this cannot be overstated. The evalu- 
ator’s discovery procedure sets the scope 
of the evaluation of the program. 


Evaluation of Qualified Defined Bene- 
fit Plans. For a meaningful evaluation 
of a qualified defined benefits plan, the 
evaluator’ must obtain, at a minimum, 
the following data: 1) date of hire, 2) 
credited service date or date of plan 
participation (need not be the same for 
all elements of the pay program), 3) 
salary history, 4) COLA (cost of living 
adjustment) history of plan, and 5) 
current plan documents and all amend- 
ments thereto, plus documents and 
amendments in effect at the cutoff date 
if different.§ 

At the outset, two issues need to be 
resolved: 1) what date is to be used as 
the cutoff date for the acquisition of 
marital property, and 2) for purposes 
of calculating the benefit of the em- 
ployed spouse on the cutoff date, which 
of the following assumptions is to be 
made: a) the employed spouse has 
terminated service with the employer 
on the cutoff date, or b) the employed 
spouse has not terminated service with 
the employer on the cutoff date. 

Regarding the establishment of a 


With New 1992 Revision 


FLORIDA KEYSTONE 
Lawyer’s Desk Library of Practice 


by 
Select Members of the Florida Bar 


A new “lawyer’s work book,” uniquely designed to give Florida practitioners 
fast, accurate answers in daily procedure. Over 70 separate actions are presently 
covered and conveniently grouped by practice category, to provide a fresh approach 
each time a specific problem appears, stimulate your memory, cut down research time 
and reduce the number of interviews with your clients. 


Kept at your desk, the FLORIDA KEYSTONE will enable you in minimum time 
to bring yourself up-to-speed and help you prepare for a productive meeting with 
clients, by cutting across the more traditional means of research with the aid of a 
practical text, check lists, citations to pertinent procedural rules, statutes and recent 
cases, and notes and caveats discussing the practical aspects of the governing law and 


rules, with illustrative forms. 


¢ Civil Procedure 
¢ Criminal Procedure 
¢ Family Practice 


¢ Trial Practice 
© Real Estate 


Probate & Estates 


e Negligence & Personal Injury 
Motor Vehicles 
e Business & Commercial 


Price: $275.00 


4 vols., 1992 
loose-leaf 
2581 pages, 
annual supplements 
and revisions to 
text. To order on 
approval, or for 
more information, 
please call us! 


215/922-5760 


BISEL COMPANY 


710 S. Washington Square, Philadelphia, Pa. 19106 


TOLL FREE: 800-247-3526; FAX 215/922-2235 Uy. 


56 THE FLORIDA BAR JOURNAL/FEBRUARY 1993 


clear cutoff date, the law appears well 
settled. Absent unique circumstances, 
the date of the filing of the petition for 
dissolution is the cutoff date to be 
used.9 

The second question has yet to be 
specifically addressed by case law or 
statute. Superficially, this appears to 
be a simple question. If the employed 
spouse is working on the cutoff date, 
then the employed spouse has not ter- 
minated service with the employer. 
The thoughtful attorney will recognize 
that this is a more complex issue. 

An assumption that the employed 
spouse has terminated employment on 
the cutoff date results in calculation for 
a vested deferred employee (this bene- 
fit is substantially less than the accrued 
benefit). For accurate evaluation, one 
should not use a vested deferred bene- 
fit. Resolution of this question leads to 
a more complex question: For purposes 
of establishing the present cash value 
of the marital portion of the plan, what 
is to be the assumed retirement age of 
the employed spouse? 

Foundation Discussion. The deferred 
pay program evaluation must contain 
a clear statement of the benefit for 
which a present cash value is to be 
calculated.!° This statement of the bene- 
fit must include an assumed retirement 
date. A plan evaluation that states a 
benefit without specifying the point at 
which that benefit is assumed to move 
to pay status (employed spouse retires) 
is incomplete and misleading. 

To illustrate: Fred Hedley’s accrued 
monthly retirement benefit is $1,500. 
Among the possible conclusions for the 
above statement are the following: 
Fred’s accrued monthly benefit is pay- 
able at present, at normal retirement 
age, at earliest retirement age, at any 
point between earliest retirement age 
and normal retirement age, at the 
earliest date at which no reduction is 
imposed for retirement prior to normal 
retirement age, or at the mandatory 
retirement age. Each of the above as- 
sumptions result in a different present 
cash value. The range of present cash 
values will be significant. For use in 
deferred pay program evaluations, the 
assumed retirement age may be 
termed “reference point.” 

For example: Fred Hedley’s accrued 
monthly retirement benefit of $1,500 
is assumed to begin at his attained age 
of 55. Fred attains age 55 on January 
1, 1999. Here, the reference point (as- 


= 


sumed retirement age) is Fred’s age, 
55. The assumed retirement date is 
January 1, 1999. There is ample em- 
pirical and statistical evidence to justify 
the assumption that all workers do not 
retire at the same age. A variety of 
factors impact on an individual’s selec- 
tion of a retirement age. In the great 
majority of plans, the participant is 
given an option to retire within a range 
of dates. The breadth of this range is 
from the date an individual becomes 
vested and decides to opt for a vested 
deferred retirement benefit (this can 
be an individual in his early thirties) 
to the date an individual is required 
to terminate employment as a result 
of demonstrable physical or mental 
incapacity. 


Retirement Dates Specified 

Normal Retirement Age (NRA): Gen- 
erally the latter of the date the 
participant attains age 65 or has five 
years of credited services. 

Earliest Retirement Age (ERA): The 
earliest date pursuant to plan provi- 
sions when the participant may retire 
and immediately receive retirement 
benefits. For retirement prior to nor- 
mal retirement age, his or her accrued 
benefit is reduced. The reason for this 
reduction is the fact that the plan has 
fewer years to accumulate the money 
necessary for the participant’s benefit 
and the participant will receive such 
benefit for a longer period. To under- 
stand how this reduction operates; it 
is necessary for the attorney to under- 
stand a few basic terms. (As explained 
below, this reduction in many plans is 
a “subsidized reduction.”) 

1) Actuarial Equivalent (AE): As- 
sume actuarial equivalence is based 
on an interest rate of seven percent.!! 
A benefit that is actuarially reduced is 
reduced according to the actuarial fac- 
tors established by the plan. When the 
actuarial assumption is seven percent, 
the following would be the actuarially 
reduced benefits payable at ages 60 
and 55. 


Benefit at 65: $1,500 
AE at 60: $ 975 
AE at 55: $ 450 


Note that for each year retirement 
precedes age 65 the benefit is reduced 
by seven percent. Thus, the actuarially 
equivalent benefit at age 55 is $450. 

2) Unsubsidized Early Retirement: 
An actuarially equivalent benefit. 

3) Subsidized Early Retirement Bene- 


fit: An early retirement reduction that 
is less than the actuarial reduction. In 
the examples, any reduction of less 
than seven percent would be a subsi- 
dized reduction. The subsidy is the 
difference between the actuarial reduc- 
tion and the employer subsidy. A 
representative early retirement reduc- 
tion would be from three percent to 


For example: If Fred’s accrued bene- 
fit payable at the normal retirement 
age of 65 was $1,500 and the plan 
provided for an early retirement reduc- 
tion of three percent for each year that 
retirement preceded normal retirement 
age, then Fred’s benefit at age 60 
would be $1,275 (3% x 5 years = 15%). 
Therefore, Fred would receive 85 per- 


four percent for each year that retire- 


cent of his accrued benefit (or $1,500 x 
ment precedes normal retirement age. 


.85 = $1,275). 
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: 


In the above example the employer 
subsidy is four percent (7% - 3% = 4%). 

Vested Deferred Retirement Age 
(VDR): This is a variation of earliest 
retirement age. As stated above, at the 
earliest retirement age the employed 
spouse may immediately commence the 
receipt of benefits. Under vested de- 
ferred retirement, the employed spouse 
will not begin to receive benefits until 
a future date. There are a number of 
differences between ERA and VDR that 
impact on the present cash value of the 
benefit for evaluation purposes. 

The nonemployed spouse’s attorney 
must be especially alert to evaluators 
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who base their calculation on a vested 
deferred benefit. To so base such calcu- 
lation is designed to sharply reduce the 
present cash value of the employed 
spouse’s qualified defined benefits enti- 
tlement. This assumption is inherently 
defective for deferred pay program evalu- 
ations because it begins with an 
incorrect assumption: The employed 
spouse has terminated employment. 
Further, the benefits available to a 
VDR are often less than those avail- 
able to other retirees. Hence, the benefit 
stated for evaluation purposes when 
the assumption is a VDR benefit will 
be lower than the actual entitlement 
of the employed spouse. Naturally, the 
lower the benefit, the lower the present 
cash value of such benefit. Unless the 
employed spouse has actually termi- 
nated employment, this assumption 
should not be used. 

The next portion of this article to be 
published next month will discuss evalu- 
ation parameters.0 


1 A representative sample of deferred pay 
programs include: 

Qualified Retirement Plans (plans subject 
to I.R.C. §401(a)): 


Defined Benefit Pension Plans 
Defined Contribution Pension Plans 
Profit Sharing Plans 

Thrift Plans 

Savings Plans 

401(k) Plans 

Severance Plans 


Nonqualified Retirement Plans and Ar- 
rangements: 


Incentive Plans 
Rabbi Trusts 
Restricted Stock Options Plans 
Stock Option Plans 
Phantom Stock Plans 
Supplemental Executive Retirement Plans 
Top-Hat Plans 
Severance Plans (which may be a qualified 
or nonqualified plan). 

2“QOnce a court reduces a benefit to pre- 
sent value, it should order an immediate 
offset, rather than delay distribution until 
retirement of the employed spouse. Other- 
wise, the delay operates as a double 
reduction; the nonemployed spouse receives 
a discounted value for immediate distribu- 
tion but nevertheless is required to wait to 
secure payment until, if and when the 
employed spouse reaches retirement and 
begins receiving benefits.” DeLoach v. De- 
Loach, 590 So. 2d 956 (Fla. 1st D.C.A. 
1991). 

3In Diffenderfer v. Diffenderfer, 491 So. 
2d 265, 270 (Fla. 1986), the Florida Su- 
preme Court said: “While reduction to 
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present money value might best place the 
benefits in proper perspective . . . we de- 
cline to impose any rigid rules and leave the 
doing of equity to the trial court.” 

In Trant v. Trant, 545 So. 2d 428 (Fla. 
2d D.C.A. 1989) (Trant II), while recogniz- 
ing the advantages of the immediate offset 
method, it articulated that the disadvan- 
tage “is that it places the full risk of 
forfeiture or early retirement on the em- 
ployee. This method also requires the court 
to make many assumptions and choose 
variables which can dramatically alter the 
amount of present money value.” 

See also DeLoach v. DeLoach, 590 So. 2d 
956 (Fla. 1st D.C.A. 1991), which discusses 
the advantages and disadvantages for ap- 
portioning the parties’ interests in nonvested 
pensions. 

4For illustration purposes, the example 
shows no allowance for tax consequences, 
contingent or otherwise. As to whether 
income taxes should be considered, see Ca- 
lamore v. Calamore, 555 So. 2d 1302 (Fla. 
4th D.C.A. 1990). 

5In Curry v. Curry, 572 So. 2d 557 (Fla. 
2d D.C.A. 1990), it was held not to be an 
abuse of discretion to retain jurisdiction 
until employment terminated because of 
uncertainties and, therefore, speculation. 

6 “Premarital contributions, when proven, 
should be excluded from an equitable distri- 
bution of pension plans.” Reyher v. Reyher, 
495 So. 2d 797 (Fla. 2d D.C.A. 1986). See 
Zaborowzhki v. Zaborowzki, 547 So. 2d 1297 
(Fla. 5th D.C.A. 1989), as to which spouse 
has the burden to prove the value of the 
marital portion (here, the nonemployed wife 
who is claiming the interest). 

7It was stated in DeLoach v. DeLoach, 
590 So. 2d 956 (Fla. 1st D.C.A. 1991), that 
since a party’s statement of present value 
standing alone is insufficient, it is error if 
no expert testimony is received as to the 
value. 

8 The standard form of interrogatories to 
a party in dissolution of marriage proceed- 
ings, Form 7 of the Florida Rules of Civil 
Procedure, was amended effective January 
1, 1993. Now, for the first time, inquiry is 
made with reference to retirement and de- 
ferred income plans. However, the questions 
do not go far enough and do not provide the 
essential information suggested by this arti- 
cle. Perhaps, when the family law rule is 
adopted by the Florida Supreme Court, the 
standard form of interrogatories will be 
supplemented. 

9 See Fia. Star. §61.075(6): “The date for 
determining marital assets ... and the 
value of such assets. ..is.. . the date of 
filing a petition for dissolution of marriage, 
unless the trial judge determines another 
date is just and equitable under the circum- 
stances.” 

10In Trant v. Trant, 522 So. 2d 72 (Fla. 
2d D.C.A. 1988) (Trant I), the court re- 
manded for the entry of an amended final 
judgment reflecting the wife’s monetary 
entitlement as of the date of the judgment, 
rather than a percentage of the husband’s 
interest. 

11 For purposes of this article the mortal- 
ity component of actuarial equivalence is 
not discussed. 
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INNS OF COURT 


It’s a Matter of Ethics: 


Responsible Practice in an 


n June 4-7, 1992, the Na- 

tional Foundation of the 

American Inns of Court 

held its eighth annual meet- 
ing in Washington, D.C. The weekend 
demonstrated that a broad array of 
state and federal judges, including jus- 
tices of the Supreme Court of the 
United States, and nationally known 
litigators from the private as well as 
the public sector are actively embrac- 
ing and promoting the ideas and goals 
of the AIC.! Those in attendance were 
heartened to see that the local inn he 
or she represented was an integral 
part of a firmly established national 
crusade? for excellence in the legal 
profession. 

The key drawing card for many par- 
ticipants who decided to attend the 
eighth annual meeting was the recep- 
tion and seated dinner hosted by the 
American Inns of Court Foundation, 
which was held in the Great Hall of the 
U.S. Supreme Court. Those who at- 
tended had the privilege of hearing the 
humorous after-dinner speech of Asso- 
ciate Justice Sandra Day O’Connor, 
who made the point that an essential 
step in promoting the ideas of the AIC 
in the legal profession is for litigators 
to adopt language for use with each 
other, which is civil—not adversarial— 
in nature. 

The national organization organized 
a meeting that had substance as well 
as entertainment. In the opening ses- 
sion, the panel, moderated by Judge 
David B. Sentelle of the U.S. Court of 
Appeals for the District of Columbia, 
and composed of leaders of national 
legal organizations, discussed the over- 
all theme: “It’s a Matter of Ethics: 
Responsible Practice in an Increas- 
ingly Competitive World.” One central 
issue in this discussion dealt with the 
public’s image of the legal profession. 


Increasingly Competitive World 


A broad array of 
state and federal 
judges are actively 
embracing and 


promoting the ideas 
and goals of the AIC 


by Lisa D. Kahn 


Some of the panelists believed that the 
media, which focuses on the negative 
aspects of our profession, has created 
lawyer bashing to some extent. 
Roxanne Barton Conlin, president- 
elect of the Association of Trial Law- 
yers of America, and Sandy D’Alem- 
berte, past-president of the ABA, how- 
ever, suggested that attorneys them- 
selves were responsible for their neg- 
ative image. In connection with this, 
Mr. D’Alemberte said that the profes- 
sion does not adequately serve the poor 
and asked rhetorically whether there 
were any individuals in the audience who 
could even afford to pay their own legal 
fees. Ms. Barton Conlin partially at- 
tributed the adverse public image of the 
profession to advertising by lawyers. 
The panel made several suggestions 
for improving the profession’s image 
which, of course, included a provision 
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for the expansion of pro bono work. In 
addition, several panelists strongly ad- 
vocated that dispelling the negative 
perception of attorneys begins with 
attorneys themselves: That is, lawyers 
should again take pride in the fact that 
they are part of an honorable profes- 
sion and no longer acquiesce in lawyer 
bashing or lawyer jokes as the natural 
byproduct of the profession.3 

Solicitor General of the United States 
Kenneth W. Starr led a panel discus- 
sion on the “Agenda for Civil Justice 
Reform in America,” which was based 
upon the recommendations of Vice Presi- 
dent Quayle’s Council on Competitive- 
ness. In addressing the Bush adminis- 
tration’s proposals for change in the 
legal profession, some panelists strongly 
opposed the administration’s position 
that the legal profession was responsi- 
ble for damaging America’s competi- 
tiveness. Further, Donald C. Keenan, 
president of the American Board of 
Trial Advocates, voiced his concern 
about the administration’s support for 
the “loser pays rule.” Mr. Keenan pre- 
dicted that such a rule would encour- 
age clients to demand that their attor- 
neys assure them a victory. Assistant 
Attorney General Stuart Gerson ar- 
gued on the other hand that the “loser 
pays rule” would deter meritless law- 
suits and meritless defenses.4 

During the panel discussion of “Dis- 
covery, Competitiveness and the Threat 
of Malpractice,” federal Judge William 
Schwarzer, who is the director of the 
Federal Judicial Center, outlined some 
of the proposed amendments to the 
federal discovery rules. The single most 
important proposal requires all parties 
to a lawsuit to disclose at the early 
stages of a case any material that is 
relevant to the issues. In the ensuing 
discussion, panel members elaborated 
on at least two advantages to this rule 


4 

, 


change: Such mandatory disclosure of 
relevant material could first curtail the 
use of interrogatories and document 
requests, and thus, reduce one of the 
most significant expenses of litigation; 
and second, enable both sides to evalu- 
ate the merits of their cases much 
sooner, and thus, encourage earlier 
settlement.5 

The national foundation also sched- 
uled a programming fair. At this fair, 
group leaders shared various programs 
that their inns had presented, described 
novel ideas, and formulated do’s and 
don’ts for successful programming.® 
Most group leaders agreed that the 
essential ingredient of success was the 
active participation of the inn mem- 
bers. They further emphasized that 
without the participation of the more 
experienced lawyers, they could not 
attain the AIC’s salutary goal of edu- 
cating the younger inn members. 

In addition to its serious aspects, the 
weekend also aimed to recreate the 
spirit of fun and camaraderie of the 
English inns of court, which is the 
progenitor of our inns’ movement. To 
foster this goal, the meeting featured 
two luncheons. At Friday’s chartering 
luncheon, at which 20 new inns re- 
ceived their charters, Judge Patricia 
Wald of the Court of Appeals for the 
District of Columbia gave an entertain- 
ing speech about the inns of medieval 
England and wittily described the rev- 
elry and feasting at such inns.’ 

Saturday’s luncheon, replete with 
the historic seating at long rows of 
tables, was patterned after the tradi- 
tional meal of the English inns of court. 
At this event, certain individuals were 
called upon to make elaborate toasts 
while standing on top of their chairs. 
The speaker at this English luncheon 
was Dame Elizabeth Butler-Sloss, the 
first woman to serve on the Court of 
Appeal of England, who described cer- 
tain traditions of English inns which 
still exist today. Especially noteworthy 
was her analysis of the role of the 
barristers. As she explained, when pu- 
pils approach them for advice, it is 
incumbent upon the barristers to cease 
immediately whatever they are doing 
and assist the pupil. In this manner, 
they achieve the purpose of the inn— 
the promotion of competence and ethics 
in the legal profession. 

The eighth annual meeting not only 
gave the participants the opportunity 
to exchange ideas and accomplishments 
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U.S. Supreme Court Associate Justice Sandra Day O’Connor speaks 


with Lisa D. Kahn at 


last year’s annual meeting of the National Foundation of the American Inns of Court, held in 
Washington, D.C. Justice O'Connor told inn members that an essential step for litigators is to 
adopt language for use with each other which is civil, not adversarial, in nature. 


with each other, but also confirmed to 
the inn representatives that there is 
an ever-burgeoning number of profes- 
sionals committed to the inns’ move 
ment and its goals. We look forward to 
the ninth annual meeting of the Ameri- 
can Inns of Court, which will be in 
Chicago, Illinois, on June 10-13, 1993.9 


1 To date, there are 185 inns and almost 
10,000 judges, trial lawyers, law professors, 
and graduating law students participating 
in American inns. From June 1991 to June 
1992 alone, 20 new inns began. The forma- 
tion of the individual inn is usually the 
product of one or two committed trial attor- 
neys or judges who believe that the inn is 
an essential part of nurturing legal excel- 
lence among members of their local bar. See 
generally Jenkins, The American Inns of 
Court: An Overview, 66 Fia. B.J. 67 (April 
1992). 

2 Dean Howard T. Markey, chair of the 
American Inns of Court Foundation, 
former chief judge of the U.S. Court of 
Appeals for the Federal Circuit, stated: “I 
do not think it too strong to say that we are 
engaging in a quiet crusade—a crusade 
literally to save our profession or as much 
of it as we can.” 

3 See Preiss, REPORT ON THE EIGHTH ANNUAL 
MEETING OF THE AMERICAN INNS oF CouRT, 
George Washington American Inn of Court 
(June 26, 1992). 

* Id. 


5 See generally Kieve, Discovery Reform, 
A.B.A. J. (December 1991). 

6 At each monthly meeting, American 
inns conduct a demonstration which focuses 
on a litigation problem or ethical issue or a 
combination of both. The entire inn has the 
opportunity to discuss the problem and in 
the process, learn from the input of sea- 
soned judges and litigators. One popular 
program is “Legal Jeopardy,” developed by 
the Peter T. Fay American Inn of Court at 
St. Thomas University School of Law, which 
is patterned after the TV game show. In a 
“Legal Jeopardy” program, teams compete 
by answering legal or ethical questions. 
Pertnoy, “Let the Games Begin’—Legal 
Jeopardy at the Peter T. Fay American Inn 
of Court, 66 Fia. B. J. 111 (June 1992). 

7See Preiss, supra note 3. 
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When a Child Kills 
by Paul Mones 


Paul Mones, who defends children 
accused of killing their parents, tells 
the gripping stories of eight of the more 
than 150 children he has helped over 
the last decade in When a Child Kills: 
Abused Children Who Kill Their Par- 
ents. 

This exploration of the dark world 
of parricide is an eye-opening look at 
who these young people are and why 
they kill. Mones shows why these kids 
struck out at their parents, the reasons 
most often being because other ave- 
nues of help failed them: social workers, 
police, school authorities, friends, rela- 
tives, even suicide. 

Despite the public’s fascination and 
outrage with these offenses, until now, 
parricide has escaped any detailed scru- 
tiny. “With compassionate insight and 
an informative but casual writing 
style,” said the Library Journal, “Mones 
presents a strong case for compassion 


BOOKS 


toward those trapped in a justice sys- 
tem unwilling or unable to cope with 
family violence.” 

“In all these cases,’ Mones told The 
New York Times, “the greatest tragedy 
for me is that people know that chil- 
dren are being abused. It is a story, 
played out over and over again in a 
silent and insidious way. All over the 
country. Every day.” 

When a Child Kills is published by 
Pocket Books (mass market paperback) 
and sells for $5.99. 


Endangered Species 


The Bureau of National Affairs, Inc., 
has available a new endangered spe- 
cies resource for lawyers, industry, and 
environmental representatives. Writ- 
ten by Richard Littell and published 
by BNA, Endangered and Other Pro- 
tected Species: Federal Law and Regu- 
lation analyzes the federal statutes, 
court and agency cases, and regula- 
tions that govern this controversial 
area. 


Endangered and Other Protected Spe- 
cies is a practical legal treatise and 
does not advance ideological arguments 
for either the conservationists’ or the 
developers’ cause. Rather, Littell takes 
a balanced, even-handed approach to 
explaining the legal and policy argu- 
ments that underlie the governing rules 
and current controversies. 


Richard Littell is a former general 
counsel to two federal regulatory agen- 
cies and is now in private law practice 
in Washington, D.C. 


Endangered and Other Protected Spe- 
cies: Federal Law and Regulation (613 
pp. Hardcover/ISBN 0-87179-747-X/ 
Order Code: (747/$72.00) may be pur- 
chased from The Bureau of National 
Affairs, Inc., BNA Books, P.O. Box 
6036, Rockville, MD 20850-9914. Please 
include your state’s sales tax and ship- 
ping charges of $3 first book, $1 each 
additional book. Telephone orders, call 
1-800-372-1033. Fax orders, 1-800-253- 
0332. 
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ACROSS 


1 Eliminating this is a basic reason for the 
union’s existence. 
12 Unified. 


13 Unincorporated, nonunion for lawyers (abbr.). 


14 Lost revenues — the result of all strikes 
(abbr.). 


15 When candidates obtain equal number of votes 


in union election. 


16 Labor organization within the meaning of the 


NLMRA. 


17 A baseball player who gets a lot of these will 


do well during arbitration or contract 
negotiations (abbr.). 
18 Not guilty (abbr.). 
19 12 Across doubled (prefix). 
20 Win the fight with the enemy left standing. 
21 Rumanian monetary unit. 


22 Basis for determining workers’ compensation 


benefits — average weekly wage (abbr.). 
23 Former liberal speaker of the house (first 
name). 


25 Union officers must do this every three years. 
27 Major economic issue that usually goes hand 
in hand with 34 Down during bargaining time. 


30 State north of Ohio with heavy organized 
labor base (abbr.). 

31 Type of 1 Down. 

33 Mountain in Greece. 


34 State associated with coal mining unionization 


(earlier abbreviation). 

35 Subject matter of litigation. 

36 Suffix meaning “characterized by.” 

37 Unincorporated voluntary organization for 
trial lawyers (abbr.). 


38 Begins our most familiar reference to Brutus. 


39 Ratio of diameter to circumference. 

40 For example (abbr.). 

Graphical user interface (abbr.). 

43 Excuse or quibbling evasion, a common 

reason for the breakdown of negotiations. 

Foreign office (abbr.). 

46 It often gets in the way of key bargaining 
issues. 


> 


> 
a 


47 A most important collective bargaining issue. 
49 Great evidence for getting crooked negotiators 


indicted under Taft-Hartley. 
51 Certificate of deposit (abbr.). 
52 Unincorporated nonprofit organization that 


legally engages in the conduct referred to in 


1 Across when it comes to girls (abbr.). 
53 To such a degree. 
54 The night before the contract expires. 
55 The subject of “checkoff.” 
57 Illegal ‘‘yellow”’ contract (second word). 
59 The most common subject of a labor 
arbitration (plural). 
60 It’s mightier than the strike. 
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12 
16 17 18 
19 20 
21 22 23. 24 
25 26 27 29 30 
31 | 32 33 34 
35 36 37 
38 39 40 41 42 
43 44 45 46 
47 48 
49 |50 51 52 53 
54 55 56 57 58 
59 60 
Puzzle by Ashley S. Lipson 
DOWN 
Employer who operates a union and nonunion 28 Osmium (abbr.). 
shop simultaneously (two words). 29 Its union was threatened in the 1800’s. 
Home for the lonely Teamster. 30 Musical voice (mezza voce), unlikely sound 
The government’s early solution to crippling at negotiations (abbr.). 
strikes. 32 Allow. 
The nonofficers of the union (three words). 34 Closely related to 47 Across. 
Ibidem (abbreviation for the abbreviation). 39 Per annum (abbr.). ; 
Rare NLRB edict that could be issued against 42 President who helped keep the most important 
an employer who failed to bargain in good union together (initials). 
faith (three words). 43 Party to famous Vaca case, a precedent that 
Fearless enforcer of fair labor practices defined the union’s duty of fair representation 
(abbr.). to its members. 
Alternative dispute resolution procedures 44 Vacuum. 
commonly used to settle labor disputes. 45 Falsehood. 
Loser in the perennial game of tag. 48 To move idly about. ees 
Derogatory picketline expletive. 50 Word element meaning “bird. 
The underlying guts of the collective 53 An ever increasing problem of 1 Across. 
bargaining process. 55 Die hard (abbr.). 
Slang for ‘‘tent.” 56 Cigar-smoking labor leader (initials). 
Exists. 58 Prefix meaning “‘to oppose.” 


Unincorporated voluntary organization 
covering the world’s largest geographical area 
(abbr.). 
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BANKRUPTCY 
SOFTWARE 
With New Forms 
new 
Option 


Court Approval Guaranteed 


* Computer Counsel Seal awarded by 
Law Office Automation Center, 
independent testers of legal software. 


Call (313) 398-9930 
for test report, 
references and 

demo disk 


SPECIALTY SOFTWARE 


Box 7026 * Huntington Woods, MI 48070 


LAWYER SERVICES PAGES 


TECHNICAL & MEDICAL 
EXPERT SERVICES 


Engineering (all areas); Negligence; Accident re- 
construction; Products liability; Biomedical injury 
analysis; Metallurgy & fracture analysis; Athletics 
& sports safety; Criminalistics; Medical, dental 
and podiatry malpractice. Brochure. Medical & 
dental doctors in addition to technical experts on 
staff and available to consult and testify in all 
courts. Full range of laboratory services. 


INTER-CITY TESTING & 
CONSULTING CORPORATION 


(305) 537-1442 
Executive Offices: 

167 Willis Avenue 
Mineola, N.Y. 11501 
(516) 747-8400 
Out of NYS (800) 822-1515 


®@ Skip Tracing 

® Hidden Assets 

® Legal Pre-Trial 

® Missing Persons 

®@ Insurance Claims 

® Witness Location 

®@ Video Surveillance 

® Domestic Investigation 

Background Checks 
Pre-Marital © Pre-Employment 
® Online National Database Searches 


Inquiry Services, Ltd. 
24 Hour Service (800) 669-5047 


7 Days a Week 


EXPERT WITNESSES 


<>» Economics <>» Vocational » Medical <> 
Wrongful Termination®e Business Vaiuations® Lost Profits 
Personal InjuryeWrongful Deathe Lifetime Cost of Care 
Vocational Assessmente Medical Malpractice 
Environmentale Commercial 


Research & Planning Consultants, Inc. 
(405) 360-7675 (800) 580-4567 
Austin/Dallas/Houston/Oklahoma City/El Paso/San Antonio 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK — Supply word and/or 
design plus goods or services. 
SEARCH FEES: 
COMBINED SEARCH - $205* 
TRADEMARK OFFICE - $70* 
STATE TRADEMARKS - $75 
COMMON LAW - $65 
EXPANDED COMMON LAW - $115* 
DESIGNS - $95* per class minimum 
COPYRIGHT - $105* 
*plus photo copy cost. 
INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 
(for attorneys only - Applications, 
Section 8 & 15, Assignments, renewals.) 
RESEARCH - (Sec. - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS) 
APPROVED. Our services meet 
standards set for us by a D.C. Court of 
Appeals Committee. 
Over 100 years total staff experience - 
not connected with the Federal 
Government. 


GOVERNMENT LIAISON SERVICES, INC. 
3030 Clarendon Blvd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
Fax: (703) 525-8451 
All major credit cards accepted 
TOLL FREE: 800-642-6564 
Since 1957 


HEALTH CARE AUDITORS, INC. 


HEALTH CARE AUDITORS, INC. 


MEDICAL/DENTAL MALPRACTICE EXPERTS 


* GRATIS MEDICAL TEAM PREVIEW OF YOUR CASE: An in depth evaluation to 
ascertain and define causation, liability and breaches in standards of care. 


* GRATIS CLINICAL CONFERENCES: We shall carefully take you step by step, through 
each case to insure that your clinical knowledge is commensurate with ours. We shall be brutally 
candid if case evidences no merit, or if causation is poor. 

* GRATIS CLINICAL REPRESENTATIVES TO YOUR OFFICE: Indepth reviews. 


* GRATIS, DETAILED, WRITTEN REPORTS: Should a case be unworthy of pursuit, 
and upon you directives, we shall be pleased to forward a detailed report. 


* HCAI Basic FEE is $275. You incur no costs until you choose to pursue the expert's work- 
up for his affidavit. No retired experts, no foreign experts, and no court worn experts. HCAl is not 
a simple referral service as we have provided litigation support for over 700 firms throughout the 
U.S. We have earned our reputation prudently, for both plantiff & defense. 


[ STAT STAT AFFIDAVIT SERVICE AVAILABLE ] 


HCAI Medical Litigation Support Team Telephone (813) 579-8054 


Feather Sound Corporate Center 


2 Corporate Center Drive: Suite 520 


Clearwater, Florida 34622 


Telecopier (813) 573-1333 
We are pleased to receive your calls. 
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LAWYER SERVICES PAGES 
PROFESSIONAL 


INVESTIGATIONS | 
C re dib le - Video 


- Activity Checks 
Skip Tracing 


Asset Searches 
M e dical Exp er ts * Public Record Searches 
- Wit Locati 
Florida physicians have more credibility with : ee ed 


Florida juries. We have more than 900 Florida - Background Checks 
physicians who will review your malpractice | | AlHnclusive FlatRate Packages 
case and, if it has merit, testify for you. From $109.00 
Plaintiff or defense. CALL TOLL FREE 


1-800-486-2202 
Physicians for Quality CLAIMS VERIFICATION 
1-800-284-3627 INCORPORATED 


THE ALTERNATIVE to typical referral services: 15 Years of Professional Services 


Locations Throughout Florida, 
we make full disclosure of our recruiting methods Georgia and Alabama. 


and finances! Fully Licensed & Insured. 

Corporate Headquarters: 
Satisfaction guaranteed or your money back! 1191 East Newport Center Dr., Suite 212 
Deerfield Beach, FL 33442 
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Consult the 

Legal Software Directory 
of your 

Florida Bar 

Journal directory. 
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There’s Fictitious 
Name Registration, 
And Then There’s 
Fictitious Name 
Registration. 


Where are your clients getting 
their fictitious name registration 
information? 

Many may be unaware that recent 
Florida law requires their registration 
with the Secretary of State’s office. 

At CIS, we can assist you in the 
Juan Smithe preparation and recording of the 
Center necessary state forms. By establishing 
“Uruguay sf = a statewide network of publications, we 
one om can publish your notice in any of the 
Be: 67 counties. Under the same statute, 
renewal of your fictitious name must 
occur every five years. And, with our 
exclusive tickler file we will remind 
you and your client of when that 
renewal is due. 

Our Fictitious Name Division is 
at your disposal to supply you and your 
client with the completed state forms 
and proof of their recording. 

Don't leave your clients in the 
dark. Let CIS do your fictitious name 
registration. Give us a call today for 
answers to all your fictitious name 
registration questions. 


idetity 


CORPORATION 
INFORMATION 
SERVICES, INC 


Fictitious Name Division 
1201 Hays Street 
Tallahassee, Florida 32301 
Toll Free 1-800-342-8086 
Telefax 904 / 222-0393 


Affiliated with Corporation Service Company 
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FLORIDA CASES 


WITH WEST’S EXCLUSIVE KEY NUMBER SYSTEM. 


Now finding the case law you need is as @ Jump to cited cases and back with the 
easy as typing the citation. touch of a button. 
With this new West CD Reporter you can: 


Call now to learn more about West 
@ Immediately pinpoint relevant cases with Publishing Company’s newest way to win: 
West Key Numbers. West CD Reporters. 


@ Quickly review cases by reading the 


exclusive West headnotes and synopses. 1 -800-25 5 -25 49 Ext . 3 6 1 


@ Search with either Florida Cases or 
parallel citations. 


West Publishing = 


More ways to win 


CD REPORTERS” 


© 1992 WEST PUBLISHING COMPANY 


2-9318-S | 338277 
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